


31.12, %0 Official Journal of the European Communities _ No L 382/53

ANNEX IIT

GENERAL CONDITIONS FOR SUPPLY CONTRACTS FINANCED BY THE EUROPEAN
DEVELOPMENT FUND (EDF)

CONTENTS

PRELIMINARY PROVISIONS
Fage

F S e L B b T L T T 53
Article 2 — Law and langnage of the QOMITAO .....ocvoevceeieesoees oo sens e eees e sttt e 58
Article 3 — Order of precedence of contract daciMEnts ..o e oesee s seene 56
Arricle 4 — Notices and Written COMMINIEATONS oo ceeeeeeescenseems e vescessee e e e s s emsanes 56
Article 5 — Supervisor and SUpeevisors répresentative . s 5G
ATHICIE B — ASEIEDITIEINL Lot oo et emeee et ee e bbb 511 b4 180081 e 1o ee e ee e eem s eee e eee e e 57

Armicle 7 e Bub-COMETBOINE (o0 e s e ee s ceet e s ees s eees e ees e eevesemee e s s v e 57

OBLIGATIONS OF THE CONTRACTING AUTHORITY

Article 8 — Supply of dorumEnts . et eemeee e eee e oo 58

Article 9 — Assistance with local regulations ... bt 58

OBLIGATIONS OF THE SUPPLIER -

Arrticle 10 — General DbEAGONS .. it e eessesess e seessessens e se s ses s sesspenes e sars s et s r 5%
Article 17 — PerfOrmance BUAFRMEEE ..o r 118 ee oot 41k bee e eee b emeeeeseee s eee e ene e eemeeeseeereemean 59
Article 13 — Performance PIOETAIMITIE ..ot a1 81 11 eemes et e e e eeeea e ee s ee e emeeeeee e en 60
Article 14 — Detailed breakdown of PriGES ..o ceeeees e s seeemssseeeess e sssesssss e ssmssees st e &0
Armicle 15 — SUPPBRErS drawinps e e L b2ttt eemte et et reeeeeeners 60
Article 16 — Suﬂiciency‘uf BEMIEEE PEICES oo e et s bt be b e eemeee e e e e 6l

Article 17 — Patents and HOBNCES .o oo 6l

COMMENCEMENT AND DELAYS

Article 18 — COmmMENCEMEND OFAETE ..o b ekt be et ee e s eee s ense s en et emsneee e (31
Article 19 — Periad of PerfOrMATCE oo e et s e e et s e e at
Article 20 — Extension of period of performangs . i ainsii it eee e sesseet s cs e essens e 61
Arvicle 21 — Delays in PErTOMMRICE | oo eee e e e e seeenenes 2o eeesems et st e emer s et eees et et een 62
Article 22 — VaBATIONS oo e e e e e 62

MATERIALS AND WORKMANSHIP

Article 24 — Quality of supplies ... 64
Arricle 25 — 10specrion A LBELIME ...ttt et et e e eeee e et emm emne s enean &4

Article 26 — Property in the SUPPHES .o 65




Mo L 382/54 Official Jourmal of the European Communities 31,12, 90

PAYMENTS
Page

Article 27 — GEnETal POVISIOLS 1iv...ocoocrceeeecereeerceaeeesere s s 14882 oo oo oeeeeee 111 et 2 o0 et s 65

Article 2B — Provisional PrCE COHETATES .oovo..cvcuursuimimsiniasseses e seseeeeseeeees o seesss 108116 oo eoeeoeoeeeeeeeeeoeee oo roeo oo 63

Article 30 — RELENTION SUMS Lo ot eme e oo eere ettt e b oo oo 66
Article 31 o Revision 0f PrCES ... niitnin11es s eeee oo eee e ee 11t oe s eoee s eeeee oo oo eemeeee ot 66
Article 32 — INBETITL PAYIMEIILS . oooooooecerrrmrmris sttt e eee oot oeor s era s st et eeee oo ee e eeee s eeeos s eee e 67
Article 33 - Final stacement of Q0C0URE oo ees sttt oeseeeeeeee e &7
Article 34 — Paymenits 1 thisd PAFHIES oo e e eeseee s s en bbb 8
Anticle 35 — Delayed payments ..., al

Article 36 — PAYMENE in FOTCIEIN CUITRTIVY .oeoeoiereeeeeeeeeeeees it oeoee e reeeessee et oo L1

ACCEITANCE ANIY MAINTENANCE

Article 38 — Verification QDEFATDIE ..o mur it et eeeeeesert 111+t e oo oo oo eoe oo 69
Article 39 — Provisional acceprance 70
Article 40 — Warranty obligations T R | 1
Article 41 — After sales scrvice 71

Article 42 — PINal 00EPLANCE ....cmiuiiisiiite et sttt eeee e eeeee oo oo eeae e s ettt oee oo eeeee o 71

BREACHES AND TERMINATION

Article 43 — Breach OF COMUAOE oot viecise oo oeee oo oeeeoerv e sssresessses s s oo sttt eee e 71
Article 44 — Termination by the CONTRACHNE BULHOGLY iioviiviss oo 88t eeee oo 72
Article 45 — Termination by the SUPPIET ..o e e eent st oo 73
Bt Ly T 2 R 73

B

SETTLEMENT OF INSPUTES

Atticle 48 — Settlemenit OF diSPUIES ...t i1 oot ettt e et oo e e 74




31.12. 90

Official Journal of the Eurapean Communities

No L 382/55

1.1.

PRELIMINARY PROVISIONS

Article 1
Definitions

The following definitions apply to these general
conditions and to the contract:

EEC: the European Economic Community,

ACP States: the African, Caribbean and DPacific States
which are xignatovies to the Convention,

Conventior: the relevant Convention between the
ACP States and the EEC, -

contract: the signed agreement entered into by the
parties for the supplies, including all actachments
thereto and all documents incorporated therein,

supplier: the party with whom the contracting
authority concludes the contrace,

contracting authority: the State or the legal person
governed by public or private law which eoncludes the
conteact, or on behalf of which the conrract iy
concluded, with the supplier,

the Stare of the contracting authority: the ACP Srarte
on whase territory the supply conteact is 1o be
execured,

sufrervisor: the government departmen, legal persan
governed by publiclaw, or the natural or legal person
designared by the contracting authority in accordance
with the law of the Stare of the contracting aurhoricy,
who is responsible for directing and/or monitoring
the execution of the supply contract, or to whom the
contracting authority may delegate rights and/or
powers, under the contracr,

supervisor’s representative: any natural or legal
person, designated by the supervisor as such under the
contract, and empowered 1o represent the supervisor
in the performance of his functions, and in exercising
such rights and/or powers as have been delegated 1o
him, Accordingly, where functions, rights and/or
powers of the supervisor have been delegared o the
supervisQr’s  representative, references to  the
supervitor include the supervisor’s represenrative,

supplies: all items which the supplier is required to
supply 1o the contracting authority, including where
necessary, service such as installation, testing,
commissioning, provision of expertise, supervision,
maintenance, repair, training and other such
obligations connecred with the items to be provided
under the conrtrace,

tnill of gquantities; thce document conraining an
itemized breakdown of the supplies to be provided in a

unit price contracet, indicating 4 quantity for each item
and the corcesponding unit price,

price schedufe: the completed schedule of prices
including  the breakdown of the overall price
submitred by the supplier with his tender modified as
necessary, and forming part of the unit price
contract,

breakdown of the vverall price: the iremized list of
rates and prices shawing the build-up of the price in a
lump sum comtract, but not forming part of the
contract,

contract price: the sum stared in the contract
representing the initial estimate payable for the
provision of the supplies or such other sum as
ascertapingd by the final statement of account as due to
the supplicr under the contracr,

drawings: drawings provided by the contracting
authority and/or the supervisor, and/or drawings
provided by the sopplier and aspproved by the
supervisor, for the provision of the supplies,

eommmunicdtions: certificates, notices, orders and
instructions issued under the contrace,

writing: any handwritten, typewritten or printed
caommunication, including telex, cable and facsimile
transmission,

warranty period: the period stated in the conteact
immediately following the date of provisional
aceeptance, during which the supplicr is required o
complete the contract and to remedy defects or faules
as instructed by the supervisor,

Jinal acceptance certificare: certificate(s) issued by the
supervisor to the supplier at the end of the warraney
period stating thac the supplier has completed his
obligations under the contracr,

day: calendar day,

time lfmits: those periods in the contract which shall
begin to run from the day following the act or event
which serves ag the starring poine for those pertods,
Should the last day of the period fall upon 2
non-working day, the period shall expire ar the end of
the first working day following the last day of the
period,

adsrinistrative order: any instrucnion or order issued
by the supervisor to the supplier in writing regarding
the provision of the supplics,

ratiural ewrrency: the currency of the Srate of the
contracting authority,
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Joreipn currency: any permissible currency which is
not the national currency and which is indicated in the
CONLrad,

frrovisional sum: a sum included in the contract and so
designated for the supply of goods, materials, plane or
services, or for contingencies, which sum may be used
in whole or in part, or not at ali, as instructed by the
SLUPErvIsor,

liguidated damages: the sum stated in the contract as
compensation payable by the supplicc to the
contracting authority for failure to complete the
contract or part thereof within the perieds under the
contract, or as payable by either party to the other for
any other specific breach identified in the contract,

general damages: the sum, not stated beforehand in
the contract, which is awarded by a court or an
arbitration rribunal, of agreed between the parties, as
compensation payahic to an injured party for a breach
of the contract by the other party,

special condirions: the special condirions issued by the
contracting authority as part of the inviration to
tender, as amended where necessary, and
incorporated into the contracy, consisting of:

{a} amcndments 1o these general conditions:
{b} special coniweacrual clauses;
() rechnical specifications; and

(d) any other matter related to the contract.

The headings and titles in these general conditions
shall not be taken as part thereaf or be taken into
consideration in the interpretation of the contract.

Where the context so permits, words importing the
singular shall be deemed to include the plural and vice
versa and words itnporting the masculine shall be
deemned to include the feminine and vice versa.

Waords importing persons or parties shall includc firms
and companvies and any organization having lcgal
capacity.

Article 2
Law and languape of the contract

The law of the contract shall be the law of the State of
the contracting authority unless otherwise stated in
the special conditions.

Lo all matters which arc not covered by these general
conditions, the law of the contract shall apply.

2.3

The lanpuage of the contract amd of all
communications between the supplier, contracting
authority and supcrvisor or their representatives shall
be a5 stated in the special conditions.

Article 3

Order of precedenee of contract documents

Unless otherwise sripulated in the contract, the order of
precedence of the contract documents shall be as stated in the
special condirions.

4.1.

4.2.

4.3.

5.1

5.2,

Article
Motices and wiitten communications

Unless atherwise specified in the special conditions,
communications between the contracting authority
and/or the supervisor, on the ooe hand, and the
supplier on the urher hand, shall be sent by post,
cable, telex, facsimile transmission, or personal
delivery, to the appropriate addresses designated by
those partics for that purpose.

If the sender requires evidence of receipt, he shall state
such requirement in the communication and ‘shall
demand such evidence of receipt whenever there is a
deadline for the receipt of the communication. In any
cvent, the sender shall take all the necessary measurcs
to ensure receipt of his communication.

Wherever in the contract provision is made for the
giving or issuc of any notice, conscnt, approval,
certificate or decision, unless otherwise specified such
notice, consent, appraval, certificate or decision shall
be in writing and the words ‘notify’, ‘certify’, “approve’
ur ‘decide’ shall be construed accordingly. Any such
consent, approval, certificate or decision shall not
unreasonably be withheld or delayed.

Article §
Supervisor and supcrvisor’s representative

The supervisor shall carry out the duties specified in
the contract. Except as expressly stated in the
contract, the supervisor shall nor have authority eo
relicve the supplier of any of his obligations under the
contract.

The supetvisor may, from time to time, while
retzining ultimate responsibility, delegate to the
supervisor's representative any of the duties and
autherity vested in the supervisor and he may at any
time revoke such delegation or replace the




31.12. 20

Official Journal of the Curopean Communities

MNo L 382757

5.3,

5.4

6.1,

6.2,

6.3,

6.4.

representative. Any such delegarion, revocation or
teplacement shall be in writing and shall oot take
effect until a copy thercof has been delivered to the
supplier.

Any communication given by the supervisor's
represcatative 1o the supplier in accordanee with the
terms of such delegarion shall have the same effect as
though it had been given by the supervisur, provided
that:

(a} any failure om the part of the supervisor’s
representative to disapprove any supplies shall
not prejudice the authority of the supervisor to
disapprove such supplics and to give the
instructions necessary for the rectification
thereof,

(b} the supervisor shall be atliberty to reverse or vary
the content of such communication.

Instructions and/or orders issued by the supervisor
shall he by way of administrative orders. Where
applicable, such orders shall be dated, numbered and
cotered in a register and copies thereof delivered by
hand, where appropriate, to the supplier's
representative.

Article 6
Assignment

An assignment shall be valid only if 1t i3 a written
agreement by which the supplier rransfers his contract
or parr thereof to a third parcy.

The supplicr shall not, withour the prior written
consent of the contracting authority, assign the
COMETACE or any part thereof, ar any benefic or interest
thereunder, except in the following cases:

(a) a charge, in favour of the supplier’s bankers, of
any monics due or to become due under the
comtract; or

{b) assignment to the supplier’s insurers, of the
supplier's ripht to obtain relief against any other
person lighle in cases where the insurers have
dischurged the supplicr’s loss or lizbility,

For the purpose of Article & (2}, the approval of an
agsignment by the econtracting auchority shall not
relieve the supplier of his obligations for the part of the
contract  already perforted or the part not
assigned.

If the supplier has assigned his cuntracr without
authorization, the contracting authoricy may, wirhoue
giving formal notice thereof, apply as of right the
sanctions for breach of contracr provided for in
Articles 43 and 44.

]

6.5,

7.1,

7.2

7.3.

7.4,

7.5

7.6,

7.7.

7.8

Assignees must satisty the eligibility criveria applicable
for the award of the conteact,

Article 7
Sub-contracting

A sub-contrace shall be valid only if it is a written
agreement by which the supplier entrusts performance
of a part of his contract to a third party.

The supphier shall nat sub-contract without the prior
written authorization of the concracting authoriry,
The elements of the contract to be sub-contracted and
the identity of the sub-contractors shall be notified to
the contracting authority, The contracting authority
shall, with due regard o the provisions of Article 4
{3}, within 30 days of receipr of the notificarion, notify
the supplier of his decision, stating teasons should he
withhold such authortzauon.

In the selection of sub-contracrors preference shall be
given by the supplier to natural persons, companics or
firms of the State of the contracting authority capable
of providing the supplies required on similar cerms.

Sub-vontracrors must satisfy the eligibility criteria
applicable for the award of the contract.

The contracting authoriry shall have no contractual
relations with the sub-conrractors.

The supplier shall be responsible for the acts, defaules
and negligence of his sub-conteactors and their agents
or employees, as if they were the acs, defanlts or
negligence of the supplier, his agents or employees.
The approval by the conrracting suthority of the
sub-contracting of any part of the contract or of the
sub-cantractor shall not relieve the supplier of any of
his obligations under the contracr.

[f a sub-contractor has undertaken any continuing
obligation extending for a period exceeding that of che
warranty period under the contract towards the
supplier in respect of the supplies provided by the
sub-contractor, the supplier shall, at any time after the
expiration of the warranty period, transfer
immeliately to the contracting authority, at the
contracting authority’s request and cost, the benefit of
such obligation for the unexpired duration thereof.

If the supplier enters into a sub-conrraer without
approval, the contracting authority may, without
giving formal notice thereof, apply as of right the
sancrions for breach of contract provided for in
Articles 43 and 44,
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OBLIGATIONS OF THE CONTRACTING AUTHORITY

8.1

R.2,

8.3.

2.1.

9.2.

9.3

0.4,

Article 8
Supply of documents

Within 30 days of the establishnent of the
performance guarantee provided for in Article 11, che
supervisor shall provide to the supplier, frec of charge,
a copy of the drawings prepared for the performance
of the contract as well as two eopics of the
specifications and other contract documents, The
supplier may purchase additional copics of these
drawings, specifications and other documents, insofar
as they are available. Upon the issue of the warranty
certificate or upon final acceptance, the supplier shall
return to the supcrvisor all drawings, specificauions
and other conract documents.

Unless it is necessary for the purposes of the contract,
the drawings, specifications and other documents
provided by the ¢contracting authoeity shall not be
used or communicated to z third parry by the supplicr
without the prior consent of the supervisor.

The supervisor shall have authority to issue ta the
supplier, administrative orders incorporating such
supplementary drawings and instructions as shall be
necessary for the proper and adequate execution of the
contract and the remedying of any defects thercin.

Article 9
Asxistance with local regulations

The supplicc may request thc assistance aof the
contracting authority in obraining copics of laws,
regulations, and information on loca! customs, orders
or by-laws of the country to which the supplics are to
be delivered, which may affect the supplier in the
performance of his obligations under the contraet.
The contracting authority may provide the assistance
requested to the supplicr at the supplier’s cost,

The supplier shall submit to the contracting authority
in good time such details of the supplies as will enablc
the contracting authority to obtain all necessary
import permits or licences,

The contracting authority shall obtain ail import
permits or licences required for the supplies, or any
part thereof, in rcasonable time having regard to the
time for delivery of the supplics and completion of the
c_ontmct.

Subject to the provisions of the laws and regulations
on forcign labotr of the State in which the supplies arc

ig.1,

10.2.

10.3.

10.4.

to be delivered, the contracting authority shall make
all efforts necessary, to facilitate the procurement by
the supplier of all required visas and permics,
including work and residence permits, for the
personnel whose service the supplier and  the
contracling authority consider necessary as well as
residence permits for their families.

OBLIGATIONS OF THE SUPIPLIER

Article 10
Cieneral obligations

The supplier shall perform the contract with due care
and diligence including, where specified, the design,
manufacture, delivery to site, crecting, testing and
commissioning of the supplies and carrying out any
other work including the remedying of any defects in
the supplics. The supplier shall also peovide all
necessary equipment, superintendence, labour and
facilities required for the performance of the
contract.

The supplier shall comply with administrative orders
given by the supervisor. Where the supplier considers
that the requircments of an administrative order go
beyoud the sutherity of the supervisor or the scope of
the contract he shall, on pain of being time-barred,
give notice, with reasons, to the supervisor within 30
days after receipr  thereof. Execurion of the
administrative order shall not be suspended because of
this notice,

The supplier shall respect and abide by all laws and
tegulations in foree in the State of the contracting
authority and shall emsure that his personnel, their
dependants, and his local employees also respect and
abide by all such laws andl regulations. The supplier
shall indemnify the contracting authority against any
claims and proceedings arising from any infringement
by the supplier, his cmployees and their dependams of
such laws and regularions.

If the supplicr or any of his sub-contractors, agents or
servants offers to give or agrees to offer or to give or
pives to any person, any bribe, gift, pgratuity or
commission a5 an inducement or reward for doing or
forbearing to do any act in relation to the contract or
any other contract with contracting authority, or for
showing favouror disfavour to any person in relation
to the contraet or any other contract with the
contracting authority, then the contracting authoriry
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10.5.

10.6.

may, without prejudice to any accrued rights of the
supplicr under the contract, terminate the contract in
which case the provisions of Artictes 43 and 44 hereof
shall apply.

The supplier shall trear all documments aned
information received in connection with the contract

as privare and eonfidential, and shall not, save insofar

as may be necessary for the purposcs of the execurion
thereof, publish or disclase any particulars of the
contract without the prior consent in writing of the
contracting authority or the supervisor after
consultation with the contracting authegrity, If any
disagreement arises as to the necessiy for any
publication or disclosure for the purpose of the
contract, the decision of the contracting authority
shall be final. '

If the supplier is a joint venture or consortium of two
or more persons, all such persons shall be jointly and
severally bound to {ulfil the terms of the contract
according to the law of the State of the cantracting
authority and shall, at the request of the contracring
authority, designate one of such persons to act as
lcader with awthoriy 1o bind the joint venture or
consortium. The composition or the constitution of
the joint venture or consortiuen shall not be altered
without the prior consent of the contracting
autharity,

Article 11

Performance puarantee

. The supplier shall, within 30 days after the receipr of

the notification of the award of contract, furnish o
the contracting autharity 2 guarantee for the full and
proper performance of the contract, The amount of
the guarantec shall be as specified in the special
eonditions and shall not exceed 10% of the contract
price including any amaounts stipulated in riders to the
contract, save where the special conditions provide
otherwise; however, it may in no case cxceed 20 % of
such price,

. The performance puarantee shall be held apainst

payment to the contracting authority for any loss
resulting from the supplier’s failure o fully and
properly perform  his  obligations under the
contract.

. The performance puarantes shall be in the format

given in the special conditions and may be provided in
the form of a bank puarantee, a bunker's draft, a
certified cheque, a bond provided by an insurance
and/or bonding company, an irrevocable letter of
credit or a cash depasit made with the contracting
authority. If the performance guaraniee is to be
provided in the form of a bank puarantes, a banker’s
draft, a certified cheque or a bond, it shall be issued by

12.1.

12.2.

a bank or bonding and/or insurance company
approved by the contracting authority in accordance
with the eligibility criteria applicable for the award of
the contract.

. Uniess stated otherwise in the special conditions, the

performance guarantee shall be denominated in the
types and proportions of currencies in which the
contract is payable.

. No payments shall be made in favour of the supplier

prior to the provision of the guarantee, The guaranree
shall continue ta remain valid until the contract has
been fully and properly performed.

. During the performance of the contract, if the natural

or lepal person providing the puarantee 15 not able o
abide by his commiunents, the guarantee shall cease o
be valid. The contracting authority shall give [ormal
notice to the supplicr to provide a ncw guarantee on
the samec terms as the previous onc. Should the
supp'itr Fﬂil to pl’ﬂ)\’idc 4 New guﬂrnntcc, thc
contracting authority may terminate the contract.

. The comtracting suthonty shall demand payment

from the guaranree of all sums for which the guarantor
is liable under the guarantee due to the supplier's
default under the contract, in accordance with the
terms of the poarantee and up to the value thereof,
The guarantor shall, withour delay, pay those sums
upon demand from the contracting authority and may
not raise any objection for any reason whatsoever,
Prior to making any claim under the performance
guarantee, the contracting authority shail notify che
supplier stating the nature of the default in respect of
which the claim is to be made.

. Except for such part as may be specified in the special

conditions in respect of after-sales scrvice, the
performance puarantee shall be released within 30
days of the issue of the signed final statement of
account referred to in Article 33,

Article 12
Insurance

Without prejudice o Article 37 the special conditions
may require that the carriage of supplics shall be
covered hy an insurance policy the terms of which may
be laid down thergin, The special conditions may also
make provisions for other types of insurance o be
borrme by the supplier,

Notwithstanding the obligarions of the supplier to
inxure in accordance with Article 12 (1) the supplier
shall be solely liable "and shall indemnify the
contracting authoricy and the supervisor against any
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claims by third parties for damage to property or
personal injuries arising from .the execution of the
contract by the supplier, his sub-contractors and
employecs in connecrion with the contract.

Article 13
Performance programme

If the special conditions so require, the supplicr shall
submit for the approval of the supervisor a
programine of petformance of the contract. The
programme shall contain ac least the fellowing:

(a) the order in which the supplier proposes to
execute  the comtract including  design,
manufacrure, delivery to place of acceptance,
installation, testing and commissioning;

(b} the time limits within which suhmission and
approval of the drawings are required;

{¢) a general description of the methods which the
supplier proposes to adopr for executing the
contract; and

(d) such further details and information as the
supervisor may reasonably require.

The approval of the programme by the supervisor
shall nov relieve the supplier from any of his
obligations under the contract.

No material alteration to the programme shall be
made without the approval of the supervisor, If,
however, the progress of the performance of the
contract does not conform to the programme, the
supervisor may instruct the supplier to revise the
programme and submit the revised progeatnme to him
for approval.

Article 14
Drtailed breakdown of prices

Where appropriate and within a period of not mote
than 20 days following the supervisor’s reasoned
request, the supplier shall provide a detailed
breakdown of his rates and prices, where such
breakdown is required for any purpose under the
contract.

After the notification of award of contract, the
supplier shall, where appropriate and within the time
limits stated in the special conditions, provide to the
supervisor for his information only, a detailed cash
flow estimare, in quarterly periods, of all payments
which may be due to the supplier under the contract.
The supplier shall subscquently supply revised cash
fluw cstimates at quarterly intervals, if 50 required hy

15.1.

I15.2.

15.3.

15.5.

15.7.

the supervisor. The communieation shall not impose
any liability whatsoever on the contracting authority
or the supervisor.

Article 15
Supplicr's drawings

If the special conditions so provide, the supplier shall
submit to the superviser for approval:

{a) such drawiogs, documents, samples, and/or
models as may be specified in the contract within
the time limits laid down thercin or in the
programme of performance;

(b} such drawings as the supervisor may reasonably
require for the performance of the conract.

If the supervisor fails Lo notify his decision of appraval
referred to in Article 15 (1) within the time limity
required by the contrace or the approved programme
of performance, such drawings, documents, samples
or madels shall be deemed to be approved at the end of
the ume himit specified. If no time limit is specified
they shall be deemed to be approved 30 days afrer
TECEipL.

Approved drawings, documents, samples and modeis
shall be signed or otherwise identified by the
supervisor and shall not be departed from cxcepr as
otherwise instructed by the supervisor, Any supplier's
drawings, documents, samples or models which the
supcrvisor fails to approve, shall be forthwith
medified to meet the requirements of the supervisor
and resubmitted by the supplier for approval.

- The supplicr shall supply additional copies of

approved drawings in the form and numbers stated in
the cantract or in subsequent administrative orders.

"

The approval of the drawings, documents, samples or
models shall not relicve the supplier from any of his
obligations under the contract.

. The supervisor shall have the right at all reasonable

times to inspect all contract drawings, docurnents,
samples or modcls at the supplier’s premiscs.

Before provisional acceptance of the supplies, the
supplier shall supply operation and maintenance
manuals together with drawings, which shall be ip
such detail as will enable the contraceing authority to
opcrate, maintain, adjust and repair all pars of the
supplies, Unless otherwise stated in the special
conditions, the manuals and drawings shall be in the
language of the conrract and in such forms and
numbers as stated in the contract. The supplics shall
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not be considered to be completed for the purpose of
provisional acceptance until such manuals and
drawings have been supplied to the contracting
authority.

Article 16

Sufficiency of tender prices

Subject to any additional pravisions which may be laid
down in the special conditions, the supplier shall he
deemed to have satisfied himself before submitting his
tendler as to the correctness and sufficiency of the
tender and to have taken account of all chat is required
for the full and proper performance of the contrace
and to have included in his rates and prices all costs
related to the supplics, in particular:

(a} the costs of ransport;

(b) the costs of handling, packing, loading,
unloading, transit,  delivery,
checking, insurance, and other administrative
costs in connection with the supplies. The
packaging shall be the property of the contracting
authority unless the special conditions provide

otherwise;

(¢) the cost of documents relating to the supplies
where such documents are required by the
vontracting autharity;

{d) performance and supervision of on-site assembly
and/or start up of the delivered supplies;

{¢) furnishing of tools required for assembly and/or
maintenance of the delivered supplies;

{f) Ffurnishing of derailed operation and maintenance
manual for each unit of the delivered supplics, as
specified In the contract;

(g) supervision or maintenance and/or repair of the
supplies, for a period of tine stated in the
contract, provided that this serviee shall not
relicve the supplier of any warranty obligations
under the contract; and

{(h) training of the contracting authority’s personnel,
at the supplier’s factory and/or elsewhere as
specified in the contrace.

Since the supplier is deemed to have determined his
prices on the basis of his own caleulatians, operations
and estimates, he shall earry our without additional

unpacking,

charge any work which is the subject of any item
whartsoever in his tender for which he neither indicates
a unit price nor a firm sum,

Article 17
Patents and liccnces

Save where otherwise provided in the special conditions, the
supplier shall indemnify the eontracting authority and the
supervisor against any olam resulting from the use, as
specified in the contrace, of patents, licences, drawings,
designs, modcls, or brand or trade marks, except where such
infringement results from compliance with the design or
specifications provided by the conrracting authority and/or
the supervisor.

COMMENCEMENT ANID DELAYS

Article 18
Commencement orders

18.1. The conrracting authority shall fix the date on which
performance of the contract is to commence, and
advise the supplier either in the notification of award
of contract or by administrative order issued by the
SUPETVISOT,

. The date for commencing performance shall be no
later than 180 days following notification of award of
contract unless agreed otherwise by the parties.

Articfs 14
Period of performance
19.1. The period of performance shall commence on the
date fixed in accordance with Article 18 (1) and shal!
be as stated in the contract, without prejudice to

cxtensions of the period which may be granted under
Article 20.

19.2, If provision i85 made for separare perinds of
performance for supply in separare lots, such periods
shall nor be aggregared in cases where one supplier is
allocated more than one lot.

Arricle 20
Extension of period of performance

20.1. Thesupplier may request an extension 1o the period of
performance if he is or will be delayed in completing
the contract by any of the following causes:
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20.2.

20.3,

(a) extra or additdonal supplics ardered by the
contracting authority;

(b) exceptional weather conditions in the Statc of the
contracting  awthority  whick may  affect
installation or erection of the supplics:

{e) physical vbstructions or conditions which may
affect delivery of the supplies, which could nut
rcasonably have been foreseen by a competent
supplicr;

(d} administrative orders affecring the date of
completion other than thosc arising from the
supplier’s default;

(e} failure of the contracting authority to fulfil his
obligations under the contract;

(f) anysuspension of the delivery and/ or installation
of the supplies which is not due to the suppliec's
default;

(8) force majeure;

{(h} any other causcs referred to in these peneral
conditiony which are not duc to the supplier's
defaulr.

The supplier shall, within 15 days of becoming aware
that delay may occur, notify the supervisor of his
intention 1o make a request for extension of the period
of performance to which he considers himself entitled,
and shall within 60 days thereafier, except where
otherwise agreed between the supplietr and che
supervisor, deliver to the supervisor full and detailed
particulars of the request, in order that such request
may be investigated at the time,

The supervisor shall, by written notice to the supplier
after due consultation with the contracting authority
and where approriate, the supplicr, gramt such
extension of the period of performance as may be
justified, either prospectively or retrospectively or,
infurm the supplier that he is not entitled o an
¢Xtension.

Article 21

Delays in performance

. If the supplicr fails ro deliver any or all of the guods or

perform the scrvices within the time period(s)
specified in the contract, the contracting authority
shall, without formal notice and without prejudice to
his other remedies under the contracr, be entitled to
liquidated damages for every day or part thercof
which shall clapse between the cnd of the period
specified for pecformance, or extended performance
under Article 20, and the actual date of completion, at
the rate and up to the maximum amount specified in
the special conditions,

21.2.

221

22.2.

22.3.

[f the contracting authosity has become entitled to the
maximum ¢laim under Arvicle 21.1 he may, after
ElVing notice to the supplier:

{a) seize the performance guarantee; and/or
{b} terminatc the contract, and

(c} enmter into a contract with a third party at the
supplier’s cost for the provision of the balance of
the supplies,

Article 22
Variations

The supervisor shall have power to order any
variation to any part of the supplies necessary for the
proper completion and/ ot functioning of the supplics.
Such variations may include additions, omissions,
substitutions, changes in quality, quantity, form,
character, kind, as well as drawings, designs or
specifications wherc the supplies arc to be specifically
manufaciured for the cantracting autharity, method
of shipment or packing, place of delivery, and in the
specified sequence, method or timing of excoution of
the supplics, No order for a variation shall have the
effect of invalidating the contract, but the financial
effecr, if any, of all such variations shall be valued in
accordance with Articke 22 (5) and 22 (7).

No variation shall be made cxcepe by administrative
order, provided that:

(a) if for amy reason, the supervisor shall find it
neeessary ro give an order orally, he shall as soon
as possible thereafter confirm the order by an
administrative order;

(b) if the supplier shall confirm in writing an oral
order given for the purpose of Aricle 22 (2) (a)
and the confirmation shall not be contradicred in
writing  forthwith by the supervisor, an
administrative order shall be deemed to have
been issued far the variation;

{¢) an administrative order for variation shall not be
required for increase or decreasc in the quantity
of any work where such increase or decrease is the
result of the quanrity exceeding or being less than
that stated in the bill of quantitics or price
schedule.

Save as provided by Article 22{2), prior to any
administrative order for variation, the supervisor shall
notify the supplicr of the nature and form of such
variation. As soon as possible, after receiving such
notice, the supplier shall submit to the supervisor a
proposal containing;
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22.4,

22.5,

22.6.

(2} adescription of the rasks, if any, to be performed
or the measures to be taken and a programme for
exccution; and

th} any nccessary modifications ta the programme of
performance of e any of the supplier’s
obligations under the contract; and

(c} any adjustment to the contract price in
accordance with the rules as set out in
Article 22.

Following the receipt of the supplier's submission
refecred to in Article 22 (3), the supervisor shall, after
due consultation with the contracring authority and,
where appropriate, the supplicr, decide as soon as
possible whether or vat the variation shall be carried
out. If the supervisor decides that the variation shall be
cartied out he shall issue the administrative order
stating that the variaion shall be carried out at che
prices and under the conditions given in the suppliers
submission referred 1o in Article 22 (3) or as madified
by the supervisor in accordance with Article 22 (5).

The prices for all variations ordered by the supervisor
in accordance with Articles 22 (2) and 22 (4) shall be
ascertained by the sapervisor in accordance with the
following principles:

where the rask is of similar character and
executed under similar conditions v an item
priced in the hill af quantities or price schedule it
shall be valued at such rates and prices contained
thercin;

(a)

where the task is not of a similar character or (s
not executed under similar conditions, the rates
and prices in the contract shall be used as the basis
for valuation so far as is ressomable, failing
which, a fair valnation zhall be made by the
SUPETYISOr:

(b}

if the nature or amount of any variatien relative
to the nature or amount of the whole of the
contract or to any part thereof shall be such thar
in the apinion of the supervisor any race or price
contpined in the contract for any item of work i
by reason  of such  variation  rendered
unregsonable, then the supervisor shall fix such
rare or price 45 in the circumstances he shall think
reasonable and proper;

where a variarion iz necessitared by default or
breach of contract by the supplier, any additional
cost attributable to such variation shall be borne
by the supplier.

On receipt of the administrative order requesting the
variation, the supplier shall proceed to carry our the
variation and be bound by these general conditions in
s0 doing as if such variaton were stated in the

contract. The supplies shall not be delayed pending
the granting of any extension of time for completion
or adjustment to the contract price. Where the order
for a variation precedes the adjustment to the contraey
price, the supplier shall keep records of the costs of
undertaking the variation and of time expended
thereon. Such records shall be open to inspection by
the supervisor ar all reasonable times,

. Where on provisional acceptance, an increase or

23.1.

23.3.

reduction in the toral value of supplies required under
the cantract resulting from an administrative order, or
from some other ciccumstance which is not caused by
the supplier’s default, exceeds 159% of the contracy
price, the supervisor shall, afrer consultation with the
contracting authority and the supplier determine any
additions to or reducrion from the contract price as a
consequence of the application of Article 22 (3). The
swn 50 derermined shall be based on the amount by
which the increase or decrease in value of the supplics
exceeds 15%. The sum shall be notified by the
supervisaor 10 the contracting authority and the

suppliet and the contract  price  adjusted
accordingly.

Article 23

Suspension

The supervisor may, by administracive order, ar any
time, mstruct the supplier to suspend:

{a) progress of the manufacture of the supplics; or

(b) delivery of supplies to the place of acceprance at
the titne specified for delivery in the performance
programme or, if no time is specified, at the fime
appropriate for it to be delivered; or

the installation of the supplies which have heen
delivered to the place of acceprance.

{c)

The supplier shall, during suspension, protect and
sccure the supplies affected m the supplier’s
warchouse or clsewhere, against any deterioration,
luss or damage to the extent possible and as instructed
by the supervisor, cven if the supplies have been
delivered to the place of acceptance in accordance
with the contract but whose installation has been
suspended by the supervisor,

Additional expenses incurred in connection with such
protective measure shall be added to the contract
price. The sepplier shall not be entitled to be paid any
additional cxpenses if the suspension is:

(a) wotherwise provided for in the conrract; or

(b) necessary by reason of normal  climatic
conditions at the place of acceprance; or
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23.6,

24.1.

24.2,

24.3.

{c} necessary by reason of some default of the
supplicr; or

(d} necessary for the safety or the proper execution of
the contract or any part thereof insofar as such
necessity does not arise from any act or default by
the supervisor or the contracting authority.

The supplicr shall not be entitled to such additions o
the contract price unless he notifics the supeevisor,
within 30 days after receipt of the order to suspend
progress or delivery, of his intention to make a claim
for them.

The supervisor, after consultation  with  the
contracting authority and the supplier, shall
determine such extra payment and/ or extension of the
period of performance to be made 1o the supplicr in
respect of such claim as shall, in the opinion of the
supervisor, be [aie and repsonable,

If the period uf suspension exceeds 180 days, and the
suspension 15 not duc to the supplier’s defaule, the
supplier tmay, by notice o the supervisor, request
permission o proceed with the supplics within 30
days, ar terminate the contraer.

MATERIALS AND WORKMANSHIP

" Article 24

Quality of supplics

The supplics must in all respects satisfy the technical -

specifications laid down in the special conditions and
conform in all respects with the drawings, surveys,
models, samples, patterns, and other requirements in
the contract which shall be held at the disposal of the
contracting authority or the supervisor for the
purposcs of identification throughout the period of
performance.

Any preliminary rechnical acceptance stipulated in the
special conditions shall be the subject of a request sent
by the supplier to the supervisor. The request shall
indicate the specification of the materials, jtems and
samplecs submitted for such acceprance according to
the contract, the lot numher and the place where
acceptance is to take place, as appropriate. The
materials, itcms and samples specified in the request
must be cerrified by the supcrvisor as meeting the
requircments for such acccptance priotr to their
meorporation in the supplics,

Even if matcrials or iten:s to be incorporated in the
supplies or in the manulacture of components to be
supplicd have been technically accepted in this way,

25.1.

252,

215.3.

25.4.

they may stll be rejected and must be replaced
immediztely by the supplier if 3 further examination
reveals defects or faults. The supplier may be given the
opportunity to repair and make good materials and
items which have been rejected, but such materials
and nems will be accepted for incorporation in the
supplies oaly if they have been repaired and made
good to the satisfaction of the supervisor,

Article 25
Inspection and testing

The supplier shall ensure rhar the supplies ure
delivered 1o the place of acceprance in time to allow
the supervisor o proceed with acceptance of the
supplies, The supplier is deemed to have fally
appreciated the difficulties which he might encounter
in this respect, and he shall not be permitted to
advance any grounds for delay in fulfilling his
obligations.

The supervisar shall be entitled either by himself or his
agent, from time to time, to inspect, examineg,
measure and test the components, materials and
workmanship, and check the progress of preparation,
{abrication or manufseture of anything heing
prepared, fabricated or manufactured for delivery
under the conteact in order to establish whether the
«componcnts, materials and workmanship are of the
requisite quality and quantity, This shall iake place at
the place of manufacture, fabrication o preparation
or at the place of acceptance or at such ocher places as
fuay he specified in the contract,

For the purposes of such tests and inspecrions, the
supplier shall:

(a) provide to the supervisor, temporarily and frec of
charge, such assistance, test samples or parts,
machines, equipment, toals, labour, marerials,
drawings and production data as are normally
required for inspection and zesting;

(b) agree, with the supervisor, on the time and place
for tests;

{€) provide access for the supervisor at all reasonable
times to the place where the tests arc to be carried
qQut.

If the supervisor is not present on the dae agreed for
tests, the supplicr may, unless otherwise instructed by
the supervisor, proceed with the tests, which shall be
deened te have bBeen made in the supcrvisor’s
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presence. The supplier shall forthwith forward duly
certificd copies of che test results to the supervisar,
who shall, if he has not attended the test, be bound by
the test resules.

When comiponents and materials have passed the tests
referred roin Article 25, the supervisor shall notify the
supplier or endorse the supplier’s certificate 1o that
effect.

Il the supervisor and the supplicr disagree on the test
results, each shall give a statermnent of his views to the
other within 15 days after such disagreement arises.
The supervisor or the supplicr may require such rests
ta be repeated on the same terms and conditions or, if
cither party so requests, by an expert to he sclected by
commaon consent. All test reports shall be submitted to
the supervisar whe shall communicate the results of
these rests without delay 1o the supplier. The results of
the retesting shall be conclusive, The cost of retesting
shall be borne by the pary whose views are proved
wrong hy the retesting,

[n the performance of his duties, the supervisor and all
persons authorized by him shall disclose only 1o those
persons who are entitled to know of it information
which he has obtained by reason of his inspection and
testing of the methods of manufacture and operation
of the undertaking.

Article 26
Property in the supplics

The special condirions may provide thar the supplier,
for the purpose of securing payment under Article 32
in respect of any part of the supplies hefore delivery to
the place of ncceprance, shall:

{a) vest that part of the supplies in the contracring
authority; ur

{b) make thar part of the supplies subject to a lien in
favour of the contracting authority; or

{€) makethat part of the supplics subject to any other
arrangement  regarding  priortty  interest  or
security.

Upon termination of the concract before completion,
the supplicr shall deliver to the contracting autherity
any part of the supplies the property in which has
vested in the contracting authority or been made
subject to a lien by vire of Article 26 (1), If he fails to
do so the contracting authority may take such
appropriate action as it deems fit in order to obrain
possession of such supplies, and recover the cost of so
doing from the supplier,

27.1.

7.2,

8.1

29.1,

29.2,

293,

PAYMENTS

Article 27
General provisions

Payments shall be made in the national currency
except as otherwise stipulated in 1the contract.

The administeative or technical conditions o which
the payment of advances, interim and/or fingl
payments made in accordance with Arricles 28 to 36
are subject, shall be as stated in the special
conditions,

Article 28
Provisional price contracts

In exceprional cases, where all the prices cannen he
predetermined, a provisional price contract may be
awarded afrer consulation ardd agreement between
the contracting authority and the supplier. The
amount of the contract shall be determined initially oo
the basis of provisional prices and, after the condivions
for performance of the contract are known, by the
procedure specified in the special conditions,

. The supplier shall supply such information as the

contracting  authority or the supervisor taay
reasunably require in respect of any marter relating ro
the contract for the purpose of the calculation. Where
agreement cannot be reached on the valuation of the
supplics, the amounts payable shall be determined by
the supervisor.

Article 29
Advances

Unless otherwise provided in the special cooditions,
advances shall be granted 10 the supplier, at his
request, for operations connected with the provision
of the supplics as a lump-sum advance.

Subject to the provisions of the special condirions, the
total amount of the advances shall not exceed 80 %, of
the contract price.

Ne advance shall be granted until:

-

(a) the conclusion of the contract;

(b) provision to the contracting authority by the
supplier of the performance guarantec in
aceordance with Arrige 115 and

(c} provision 1o the contracting authority by the
supplicr of a separate dircctly liable guarantee for
the full imount of the advange by the institutions
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29.4,

29.5.

29.6.

29.7,

29.8.

30.1,

30.2.

30.3.

referred to in Article 11.3, which shall remain
cffcctive for at least 60 days afier provisional
aceeptance of the supplics.

The supplicr shall use the advance exclusively for
opcrations connected with the provision of the
suppties. Should the supplicr misusc any portion of the
advance, u shall become duc and repayable
immediately and no further advance payment shall be
made to him.

Should the advance guarantee cease to be valid and the
supplier fail to re-validate it, either a deduction cqual
to the amount of the advance may be made by the
contracting authority from future payments due 1o the
supplier under the contract, or the contracting
authority  may  apply  the provisions  of
Article 11 (a),

It the contract is terminated for any reason
whatsoever, the guarantees securing the advances may
be invoked forthwith in order to repay the balance of
the advances still owed by the supplier, and the
guarantor shall not delay payment or raise objection
for any reason whatever,

The advance guarantee provided for in Article 29
shall not be released befare provisional acseptance of
the supplies but shall he released within 60 days
thereafter.

Farther conditions and procedures for granting and
rcpaying advances shall be as lzid down in the special
conditions,

Article 30
Rcrention sums

The sum which shall be retained from inrerim
payments by way of guarantee to mect the supplicr's
obligations during the warranty period, and the
detailed rules governing that guarantee, shall be as
stipulated in the special conditions, provided that it
shall in no case exceed 10% of the contract price.

Subject to the approval of the cantracting authority,
the supplier may, if he so wishes, substitute, not later
than the provisional acceptance of the supplics, these
retention sums by a retention guarantes issued in
accordance with Article 11 (3),

The suin retained or the retention guarantee shall be
released within 90 days of the date of final acceptance
of the supplies.

311,

Article 31

Revision of prices

Unless otherwise stipulated in the special conditions,
and exeept as provided in Article 31 (4), contracts
shall be at fixed prices which shall not be revised.

. Whcre prices may be revised under ihe conrract, such

revision shall take into account variations in the prices
of significant local or external elements which served
as a basis for the caleulation of the vender price, such
as manpower, services, materials and supplies, as well
as charges laid down by law or regulanion, The
detailed rules for the revision shall be as laid down in
the special conditions.

. Prices comained in the supplier’s tender shall be

deemed:

(#) to have been arrived at on the basis of the
conditions in force 30 days prior o the latest date
fixed for submission of tenders or, in the casc of
direct ayreement contracts, on the date of the
contract;

(B) 1o have taken account of the legislation and the
relevant ‘tax arrangements applicable at the
reference date fixed in Article 31 {3) (a).

. In the evenr of changes to, or introduction of, any

nativnal or State seatuee, ordingnee, decrec or other
law, or any regulation ar by-law of any local or other
prublic authority, after the date stated in Arvicle 31 (3)
which causes a change in the contractual relationship

" between parties to the contract, the contracting

authority and the supplier shall consult on how best to
proceed further under the contract, and may a5 a
result of such consultation decide:

{a) to modify the contract; or

() on payment of compensation for the resulting
imbalance by onc party to the other; or

(¢} to terminate the contract by mutual agreesnent.

. Inthe event of a delay in the excention of the concract

for which the supplier is responsible or ar the end of
the period of performance revised as pecessary in
aceordance with the contract, there shall be no further
revisiom  of prices within the 30 days before
provisional acceptance except for the application of
new price mdexation, if this is to the benefic of the
contracting autharity.
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Article 32
Interim payments

Unless otherwise specified in the special condirions,
the supplier shall submit an apphication for interim
payment 1o the supervisor at the end of each period
referred to in Arricle 32 (7) in a form approved by the
supervisor, The application shall include the
following items, as applicable;

(a) the estimated comract valuc of the supplies
delivered up to the end of the period in
question;

{b) an amount reflecting any rcvision of prices
pursuant to Arrcle 31, .

{c) anamount ta be withheld as retention sum under
Arncle 30,

{d) any eredit and/ar debit for the period in question
in respect of supplies  delivered under  the
coneract, but not yet installed or commissioned in
the amount and under the conditions set our in
Articlc 32 (2},

{e) any other sum to which the supplier may be
entitled under the contract.

The supplier shall be entitled to such sums as rthe
supervisor may consider proper in respect of supplies
delivered under the contract, bur not yet installed o
commissioned, provided that: :

{a) the supplies conform to the specification of the
vontract and are set out in batches in 2 way that
they may be recognized by the supervisor;

{b) such supplies have been delivered to the place of
acceprance, and  are properly  sored  and
prml":(.'l‘ml against loss, damugc or deterioration
to the satisfacuion of the supervisor;

(€) the supplies’s record of requircments, orders,
receipts and vse of goods and materials under the
contract are kept in a form approved by the
supervisor and such records are available for
inspectien by the supervisor;

(d) the supplier submits with his statement, the
estimated value of the supplics at the place of
acceptance, together with such documems ag
may be required by the supervisor for the purpose
of valuation of the supplies ar the place of
acceptance, together with such documents as
may be required by the supervisor for the purpose
of valvation of the supplies and providing
cvidence of ownership and payment therefor,
and

(e) where the special conditions so provide,
ownership of the supplies shall be deemed o be
vested in the conrracting authorivy.

32.3.

32.5,

31.6.

32.7.

12.8.

331

Approval by the supervisor of any interim payment
certified by him in respect of goods and materials
pursuant to Article 32 shall be without prejudice ro
the exercise of any power of the supervisor under the
contract to reject any goods and materials which are
not in accordance with the provisions of the contracr.
Where the special conditions sa provide, upon any
such rejection the property in the rejected goods and
materials shall immediatcly revert 1o the supplier.

. The supplicr shall be responsible for any loss or

damage 1o and for the cost of storing, handling of and
removing from the place of acceptance, such goods
and materials which have been rejecied and shall effect
such additional! insurance as may be necessary to cover
the risk of such loss or damape from any cause.

Within 30 days of receipt of the said application for
interim payment, ir shall be approved or amended in
such manner thar, in the supervisor's opinioo, it
reflects the amount due o the supplier in accordance
with the contract. In cases where there is a difference
of opinion as to the value of an item, the supervisor's
view shall prevail. {In determination of the amount
due to the supplier, the supervisar shall issuc to the
contracting authority and the supplier, an interim
payment certificate for the amount due to the supplier -
and shall inform the supplier of the supplies for which
payment is being made,

The supervisor may, by an interim payment
certificate, make any correcrions or modifications to
any previous certificate issued by him and shall have
power to modify the valuation in or withhold the
issuing of any interim payment cettificate if the
contract, or any part thercof, has not been executed to
his sarisfacrion.

The frequency of interim payments shall be laid down
in the special conditions in accordance with the
characteristics of the supplies.

The special conditions may require cerrain interim
payments Lo be fully secured by a guarantee approved
in accordance with Article 11.

Article 33
Final statement of account

Not later than 60 days afrer the issuc of the final
acceprance certificate referred to in Article 41, the
supplier shall submir to the supervisor a draft final
statement of account with supporting documents
showing in detail the valoe of the supplies provided in
accordance with the contract, together with all further
sums which the supplier considers to be due 1o him
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3.3

33.5.
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under the contract in order to enable the supervisar to
prepare the final statement of account. The special
conditions may, however, in accordance with
Arnicle 33 (6} state that che draft final statement of
account and further proceedings related theretn, he
dealt with bhefore the issue of the provisional
acceprance certificate,

Within 60 days after receipt of this draft final
statement of accoumt and of all informarion
reasonably required for its verification, the supervisor
shall prcpare the final statemem of agcount, which
determines:

(a) the amount which in his opinion is finally duc
under the contracr; and

{b) alier establishing the amounts previously paid by
the contractng authority and all sums to which
the contracting auchority is entitded under the
conttact, the halance, if any, duc from the
coneracting authority to the supplier, or from the
supplier to the contracting authority, as the cage
may be.

The supervisor shall issve to the contracting authority
or its duly authorized representative, and to the
supplier, the final statement of account showing the
final amouat v which the supplier is entitled under the
comract, The contracting auwthority or its duly
aumhorized representative and the supplier shall sign
the final statement of account as an acknowledgement
of the full and final value of the supplies provided
under the contract and shall prompty submit the
signed copy o the supervisor. However, the final
statement of aceount shall not include amounts in
dispute  which are the subject of negotiations,
conciliation, arbiwration or litigation.

. The final statement of account signed by the supplice

shall constitute a written discharge of che contracting
authority confirming that the total of the final
statement of account represems full and final
settlement of all monics due to the supplier under the
contract, other than those amounts which are the
subject of amicable scttlement, arbitration or
litigation. However, such discharge shall become
cffective only aflter any payment due in accordance
with the hinal statement of account has been made and
the performance guarancee referred 1o in Article 11,
has been returned to the supplier.

The contracting authority shall not be liable 1o the
supplier for any matter or thing whatsoever arising
out of, or in connecrion with, the contract or
provision of the supplics, unless the supplier shall have
included a claim in respecr thereof in his draft final
statement of account,

. The provisions of Article 33 muay be varied by the

special conditions having regard to the practices in the
State of the contracting auchority.
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Article 34
Payment te third partics

All orders [or payment to third partics may be carried
cut only after an assignment made in accordance with
Article 6. The asuagnment shall be notified to the
contracting authority.

Motification of beneficiaries of the assignment shali be
the sole responsibility of the supplier.

In the event of a legally binding avachment of the
property of the supplier affecting payments due to him
under the contract, and without prejudice 1o the time
limt laid down in Article 35, the conwracting
authority shall huve 30 days, starting from the day
when it receives noufication of che definitive lifting of
the obstacle o paymens, o resume paymenrs o the
supplier.

Article 35
Delayed payments

Paymem o the supplicr of the amounts due under
each of the interim payment certilicates and the final
statement of account issued by the supervisar shall be
made by the contracting authority within 90 days of
such certificate or statement being delivered o the
contracting authority. If the period laid down for
payment has been exceeded, the supplier shall qualify
for interest calculated pro rata on the basis of the
number of days delay at the tate specified in the special
conditions subject 10 a maximum period, also
specified therein, The supplier shall be envitled to such
payment without prejudice to any other right or
remedy under the contract, [n the case of the final
starement of accounr, the interest for the delayed
payment shall be calculated on a daily basis at the rate
specified in the special conditions.

-

Any default in payment of more than 120 days from
the expiry of the peried laid down in” Argeele 35 (1)
shall entitle the supplier cither not to perform the
CONLract Of Lo terminate it

Article 36

Payments in foreigpn currency

Where under the contract the supplier is enritled o payments
in foreign currcncy, the rates of exchange for calculating the
payments shall be those prevailing, as determined by the
Central Bank of the State of the contracting authority, 30
days prioe w the latest date fixed for the submission of
tenders for the contract. Such rates of exchange shall not be
varied.
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ACCEPTANCE AND MAINTENANCE

Article 37

Delivery

1. The supplier shall deliver the supplies in secordance

with the terms specified in the comtract und the
supplies shall remain ar the risk of the supplicr until
provisiony] scceptance.

. The supplier shall provide such packaging of the

supplies as is required to prevent their damage or
deterioration in transic to their final destination as
indicated in the contract. The packaging -shall be
sufficient vo withstand, without limitation, rough
handling, exposure to extreme temperatures, salt and
precipitation during transit and open storage. Packape
size and weighes shall take into considerarion, where
appropriate, the remoteness of the final destination of
the supplies, and che possible absence of heavy
handling [acilities ar all paines in wransic.

The packaging, marking and documentation within
and outside the packages shall comply with such
special requirements as shall be expressly provided for
in the contract, subject 1o any variations subscquently
ordered by the supervisor.

No supplies shall be shipped or delivered to the place
of acceptance until a confirmation in writing has been
obtained by the supplier from the supervisor that the
supplies may be delivered. The supplier shall be
respansible for the delivery ar the place of acceprance
of all supplies and supplier's equipment required for
the purpase of the contract,

Each delivery must he accompanicd by a statement
drawn up by the suppliee. This statement, the form of
which shall be as preseribed by the special conditions,
shall contain, in patticular:

— the date of delivery,
— the reference number of the conrtract,
— the identification of the supplicr,

— particulars of the goods supplied and, where
appropriate, details of how they were divided far
packing.

Each package must be clearly emarked with its order
number as shown on the statement referred to in
Article 37 (5); in the absence of mdications to the
contrary, this statement shall comtain a hst of s
contents.

Delivery shall be deemed o have been made when
therc is written evidence available to both parties that
delivery of the supplies has taken place in accordance

37.8.

38.1.

IR.2.

with the terms of the contract and the invoice(s) and
all such other documentation as specified in the special
conditions, have been submitted to the contracting
authority. Where the supplies are delivered to an
establishment of the contracting authority, the latter
shall bear the responsibility of bailee, in accordance
with the requirements of the law of the contract,
during the rime which elapses between delivery for
storage and accepiance.

AlF marerials and goods supplied under the contract
shall be fully insured, with the contracting authority
as beneficisry, against loss or damage incidental o
manufacture or acquisition, transportation, storage
and delivery in the manner specified in the special
canditions.

Article 38
Verilication operations

The supplies shall not be accepted until the prescribed
verifications and tests have been carried out at the
expense of the supplier. The inspections and tests may
be conducted at the point of delivery and/or at the
final destination of the goods.

The supervisar shall, during the progress of the
delivery of the supplies and before the supplies are
taken over, have the power to order or decide:

fa) the removal fram the place of acceptance, within
such time or timmes as may be specified in the
order, of any supplies which, in the opinion of the
SUPCIVisor, arc not in accordance with the

contract;
(b) the subsritution by proper and suitable
supplies;
{c) the removal and proper re-instatlanon,

notwithstanding any previous rtest thereof or
interim payment therefor, of any installation
which in respect of materials, workmanship or
design by the supplicr for which he is responsible,
is not, in the opinion of the supervisor, in
accordance with the contrace;

(d) that any work done or goods supplied or
materials used by the supplier is or are not in
accordance with the contract, or that the supplies
or any portion thereof do not fulfil the
requirements of the contract.

3. The supplier shall, with all speed and at his own

expense, make pood the defects so specified, In case of
default on the part of the supplicr in carrying out such
grder, the contracting authority shall be entitled to
employ other persons to carry out the orders and zll
expenses eonsequent thereon or incidental thereto
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shall be recoverable from the supplier by the
contracting authority, or may be deducied by the
contracting authority from any monics due or which
may become duc to the supplier,

- Supplies which arc not of the required quality shall be

rejected. A special mark may be applicd to che rejected
supplics. This shall not be such as to alter them or
affecr their commercial value. Rejected supplics shall
be removed by the supplier from the place of
acceptance, if the supervisor so requircs, within a
period which the supervisor shall specify, failing
which they shall be remaved as of right at the cxpense
and risk of the suppliet. Any work incorpotating
rejected materials shall be rejected.

The provisions of Article 38 shall nor affect the righe
of the contracting autharity to claim undcr Arricle 21,
nor shall it in any way release the supplicr from any
warranty ot other obligations under the contract,

Article 39
Provisional acceptance

The supplies shall be taken over by the contracting
awthority when they have been delivered in
accordance with the conrract, have satisfactorily
passed the required tests, or have been commissioned,
as the case may be, and a certificate of provisianal
acceprance has been issued or i3 deemed to have been
issued.

. The supplier may apply, by notice to the supervisor,

for a certificate of provisional acceptance not earlier

than 15 days before the supplics, in the suppliers

opinion, are complete and ready for provisional
acceptance. The supervisor shall within 30 days after
the receipt of the supplicr’s application cither:

{a} issue the cemrificate of provisional acceptance o
the supplier with a copy t the contracting
authority stating, where appropriate, his
reservations and, #nter alia, the date on which, in
his opinien, the supplies were completed in
accordance with the eomraer and ready for
provisinual acceptance; ar

{b) reject the application giving his reasons and

specifying the actions which, in his vpinion, are

required of the supplicr for the ceruficate to be
issued.

Should exceptional circumstances make it impossible
to proceed with the acceptance of the supplies during
the period fixed for provisional or final acceptance, a
statement certifying such impossibility shall be drawn
up by the supcrvisor after consultation, where
possible, with the supplicr. The certificate of

39.4

39.5

40.1

40.2

40.3

acceptance or rejection shall be drawn up within 30
days following the date on which such impossibilicy
ceases to cxist. The supplier shall not invoke these
citcumnstances in order to aveid the obligation of
presenting the supplies in a4 state suitable for
acceplance.

If the supervisor fails cither wo issue the cerrificate of
provisional acceptance or to rejecr the supplies within
the period of 30 days, he shall be deemed to have
issued the certificate on the last day of that period, The
certificate of provisiomal acceptance shall not be
deemed to be an admission that the supplies have been
delivered in every respect. If the supplies are divided
by the conrract inio bots, the supplier shall be entitled
to apply for separawe certificates for each of the
los.

Upan provisional acceplance of the supplies, the
supphier shall dismantle and remove temporary
structures as well as materials oo longer required for
use in connection with the performarice of the
contract. He shall aslso remove any litter or
obstruction and redress any change in the condition of
the place of acceptance as required by the conteact,

Article 40
Warranty obligations

The supplier shall warrant that the supplics are new,
unused, of the most recent models and incorporate ail
recent improvements in design and materials, unless
utherwisc provided in the contract. The supplicr shall
further warrant that all supplics shall have no defect
arising from design, materials or workmanship,
except insofar as the design or materials are required
by the specifications, or from any aet or omission of
the contracting authority, that may develop under use
of the supplics in the conditions obtaining in the State
of the contracting authority.

Unless otherwise specified in the special conditians,
this warranty shall remain valid for 360 days after the
supplics or any portion thercof, as the case may be,
have been delivered and commissioned at the final
destination indicated in the contract, or for 540 days
after the date of shipment from the port of loading in
the country of origin, whichever period ends carlier.
The obligation to maintain the supplics shall be
subject to any stipulations in cthe special conditions
and specifications which shall determine the period
and conditions thercof,

The supplier shall be responsible for making good any
defect in or damage to any part of the supplics which
may appear or eecur during the warranty pesied, or
within 30 days aftcr its expiration and which arise
either:
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(a) from the use of defective matcrials, faulry
workmanship or design of the supplier; or

{b} from any aet or omission of the supplier during
the warranty period; or

(c}) in the course of an inspection made by, or on
behalf of, the contracting authority.

The supplier shall at his own cost make good the
defecr ar damage as soon as practicable. The wirranty
period for all items replaced or repaired shall
recommenee from the date when the replacement or
repair was made to the satisfaction of the supervisor.
If the conrract provides for partial acceptance, the
warranty period shall be extended only for the part of
the supplies affected by the replacement or repair,

IF any such detects appear or such damage ocours
durimg the period referred o in Aricle 40 (3), the
contracring auchority or the supervisor shall notify the
supplier. It the supplier fails to remedy a defect or
damage within the time limit stipulated in the
notification, the contracting authority may:

(a) remedy rhe defect or the damage itsell, or employ
someonc clse to carry out the work at the
supplier’s risk and cost, in which case the cosis
incurred by the contracting authority shall be
deducred from monies due to or from guarantees
held against the supplier or from both; or

'

{b) terminate the contract.

In case ol emergency where the supplier cannot be
reached immediately or, having been reached, is
untable o tike the measures required, che conteacting
autharity or the supervisor may have the work carried
aut at the cxpense of the supplier. The contracting
authority or the supervisor shall as soon as praciicable
inform the supplicr of the action 1aken.

Article 41

After gales service

An after sales service, if required by the contract, shall he
provided in accordance with the derails stipulated in the
special conditions. The supplier shall undertake to carry out
or have carricd out the matntenance and repair of supplies
and o provide a rapid supply of spare parts. The special
conditions may specify that the supplicr shall be required to
provide any or all of the following matenials, notifications
and documents pertaining to sparc parcs manufacrured or
diseributed by the supplier:

(a)

(b)

421

42.2,

42.3.

43.1

such spare pants as the contracting authoricy may elect to
purchase from the supplier, provided that this clection
shall not relieve the supplier of any warranty obligations
under the contracr; and

in the evenr of rerminavion of praoduction of the spare
parts advance notification to the conrracting authoriry
to procure needed requirements; and following such
termination, furnishing ar no cost to the contracring
authority, the blueprines, drawings and specifications of
the spare parts, if and when requested.

Article 42
Final acceprance

. Upon the expiration of the warranty peried or where
there is more than one sach period, upon the
expiration of the latest period and when all defects or
damage have been rectified, the supervisor shall issue
to the supplier a firnal acceptance certificate and a copy
thereof to the contracring authority staving the dare on
which the supplier completed his obligarions under
the contract to the supervisor's satisfaction. The final
acceptance certificate shall be given by the supervisor
within 30 days after the expiration of the warranty
period, or as soon thercafrer as any recrifications
instructed, pursuant to  Atticle 40, have been
completed to the satisfaction of the supervisor,

The contracr shall not be considered o be fully
executed until che final acceprance certificate has been
signed by the supervisor and delivered 1o the
contracting authority, with a2 copy to  the
COTHTAGLOT,

Notwithstanding the issue of the final acceprance
certificate, the supplier and rhe contracting authoricy
shall remain liable for the fulfilment of any obligation
incurred under the contract prior 10 the issue of the
final  acceptance certificate,  which  remains
unperformed at the time such final acceprance
certificate is issned. The nature and extent of any such
obligation shall be determined by reference to the
provisions of thc contract,

BREACIH OF CONTRACT AND TERMINATIOMN

Article 43
Breach of contrace

. Either party comnirs a breach of econtract where he
fails to discharge any of his obligations under the
COTLETACT.

. Where a breach of contract occurs, the pany injured
by the breach shall be eatitled 1o the following
remedies:

{a) damages; and/or

(b} termination of the contract.
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Damages may be:
(a} gencrzal damages: or

(b) Jiquidatey damages.

In any casc where the contracting authority is entitled
to damages, it may deduct such dumages from any
sums due to the supplicr or from the appropriate
guarantee.

Avrticle 44
Termination by the contracting authority

The contracting authority may, at any time and with
immediate cffect, terminate the contract, excepr as
provided for in Article 44 (2},

Except as otherwise provided in these penersl
conditions, the contracting authority may, after
giving seven duys notice to the supplier, 1erminate the
contract in any of the following cases where:

{a} the supplier fails 1o provide the supplies in strict
accordance with the provisions of the contract;

{b) the supplier fails vo comply withia a reasonable
time with a notice given by the supervisor
reguiring him to make good any neglecr or failure
to perform his obligations under the conrract
which seriously affect the proper and timely
performance of the contract;

(¢} the supplier refuses or neglects to carry our
administrative orders given by the supervisor;

(d) the supplict assigns the cantraet or sub-contracts
without the authorization of the conrracting
authority;

{¢) the supplicr becomes bankrupt or insolvent, or
has a receiving order made against him, or
compounds with his ereditors, or carrics on
business under a receiver, trustee or manager for
the benefit of his creditors, or gocs into
Liquidation;

{f} any adverse final judgment is made in respect of
an offence relating to the professional conduct of
the supplier;

(g) any other legal disability hindering performiance
of the cuntract occurs;

(h) any orpanizational modification oceurs involving
a change in the legal personality, namre or
cantro] of the supplicr, unless such modification
is recorded in an endorsement o the contract,

44,3,

444,

44.5

44.6.

44.7.

44.8.

{1} the supplier fails o provide the required
guarantee or insurance, or if the person providing
the earlier yuarantee or insurance is not able to
abide by his commitments.

Termination shall be without prejudice to any other
rights or powers under the contract of the contracting
authority and the supplier. The contracting authoriry
may, thereafter, conclude any other contract wich a
third party for the account of the supplier. The
supplier’s hability for delay in completion shatl
inmedutely  ¢ease  upen  termination  without
prejudice to any liability thereunder that may have
already occurred.

The supervisor shall, upon the issuc of the notce of
termination of the contract, instruct the supplier to
take immediate steps to bring the execution of the
supplics to a close in a prompt and orderly manner and
0 recduce expenditure to a minimuom.

The supervisor shall, as soon as possible afeer
termination, ertify the value of the supplies and all
sums dJue w the supplier as ai the darc of
terhunation,

In the event of termination:

{a) the supplicr or his representatives being presen
or duly summoned, 2 report of supplics delivered
and the work performed shall be drawn up by the
supervisor as soon as possible, and inventorics
taken of the materials supplicd and unused. A
statement shall also be drawn up of sums owed by
the supplier to the contracting authority;

(b} the conrracting authority may porchase, at
_marker prices, the materials and icems supplied or
ordered by the supplier and not alrcady paid for
by the contracting, authority un such conditions

as the supervisor considers appropriate,

The contracting authority shall not be obliged o make
any further payments to the supplier umil the supplics
are completed, whereupon the contracting authority
shall be entitled to recover fram the supplicr the extra
costs, if any, of providing the supplics, or shall pay
any balance due to the supplier prior to termination of
the contract.

[f the contracting authority terminates the contracr, it
shall be entitled tu recover from the supplier any loss it
has suffered up 1o the maximum amount stated in che
contract. If #o maximum amount s stated, the
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contracring autharity shall not be entitled to recover
more than the part of the contract price coeresponding
to the value of that part of the supplies which cannar,
by rcason of the suppliers failure, be put o the
mtended use.

Whete the termination is not due to an act or omission
of the supplier, the latter shall be entitled to claim, in
addition to sums owing to him for work already
performed, an indemuity for loss suffered.

Article 45
Termination by the supplier

The supplier may, giving 14 days notice w the
contracting authority, rerminate the contrace if the
contracting authority:

(a} fails to pay the supplier the amounts due under
any ceraficate issued by the supervisor after the
expiry of the time limit stated in Arricle 35 (2);

(b) consistently fails to meet his obligations afrer

repeated recmnders, or

suspends the progress of the delivery of the
supplics, or any part thereof, for more than 180
days, for reasons not specified in the contrace, or
not due to the sapplier’s defaulr;

Such rerminatiom shall be without prejudice o any
other rights of the contracting suthority or the
supplier acquired under the comreact.

In the evenr of such termination, the contracring,
authoricy shall pay the supplier for any loss or damage
the supplier may have suffered. Such addicional
payment shall not exceed a limit which has o be
specified in the contract.

Article 48
Force majcure

Meither party shall be considered to be in default or in
breach of his obligations under the contracr if the
performance of such obligations is prevented by any
circumstances of force majesre which arises after the
datc of notification of award or the date when the
contract becomes cffective, whichever is the earlier,

The term furce majenre, as used herein shall mean acts
of God, strikes, lock-outs or other industrisl
disturbances, acts of the public enemy, wars whether
declared or nor, blockades, insurrection, riog,
epidemics, landshdes, earthquakes, stormy, lightning,

46.3

464

46.5,

46.6.

47.1.

floods, washours, civil disturbances, explosions, and
any other similar unforeseeable events, not within the
control of either party and which by the exercise of
duc diligence neither party is able to overcome.

Notwithstanding the provisions of Articles 21 and 44,
the supplier shall not be liable to forfeiture of his
petformance  guarantee, liquidated  damages or
ermination For defauln if, and o the extent thatr, his
delay in performance or other failure to perform his
obligarions under the contract is the result of an event
of force majerre, The comracting authority shall
similarly not be liable, notwithstanding the provisions
of Articles 35 and 45, to payment of interest on
delayed payments, for non-performance or for
termination by the supplier for defaulr, if, and to the
extent that, the contracring auchority’s delay or other
failure o perform its obligations is the result of foree
Hdjeure.

If either party considers that any circumseances of

foree majenre have occurred which may  affect

performance of his oblipations, he shall prompely
notify the other parcy and the supervisor, giving
details of the nature, the probzble duration and the
likely effect of the circumstances. Unless otherwise
direcred by the supsrvisor in writing, the supplier shall
connnue to perfoet his obligations under the contract
as far as is reasanably practicable, and shall seek all
reasonable altcrnative means for performance of his
obligations which arc not prevented by the force
majeure cvent. The supplier shall not put into effecr
such alternative means unless directed 50 10 do by the
supervisor.

If the supplicr incurs additional costs in complying
with the supervisor's directions or using alternative
means uader Article 46 (4) the amounr thereof shall
be certified by the supervisor,

If circumsiances of force majeurs have ocourred and
continue for a period of 180 days then,
notwithstanding any extension of time for completion
of the contract that the supplier may by reason thereof
have been granted, either party shall be entitled 1o
serve upon the other 30 days’ notice to terminate the
contract. IF at the expiry of the period of 30 days, force
prgfenre still continucs, the contrace shall terminare
and, in consequence therzof under the law poverning
the contract, the parties shall be released from further
performance of the contrace,

Article 47
Dececeasc

Where the supplier is a natural person, the contract
shall be aswomatically terminated if that person dies,
However, the contracring aucthority shall examine any
proposal made by the heirs or beneficiaries if they have
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notified their wish to continuc the contract, The
decision of the contracting authority shall be notified
to those concerned within 30 days of receipt of such
proposal.

Where the supplicr conststs of natural persons and one
or motze of them die, a report shall be agreed between
the parties on the progress of the contract and the
contraceing  aothority  shall decide whether o
terminate or contiouc the contract in accordance with
the undertaking given by the survivors and by the heirs
or beneficiaries, as the case may be.

In the cases provided for in Articles 47 (1) and 47 (2)
persons offering to continue to perform the contrace
shall notify the contracring authority thereof within
15 days of the date of decease.

Such persons shall be jointly and severally liable, or as
otherwise stated in the special conditions for the
proper perfarmance of the contract to the same extent
as the original supplier. Continuation of the contract
shall be subjcct to the rules relating to establishment of
the guarantee provided for in Article 1],

SETTLEMENT OF DISPUTES

_Artiele 48
Scttlement of disputes

The contracting authority and the supplier shall make
every effort to amicably settle any dispute relating o
the contract which may arise between them, ar
berween the supervisor and the supplier.

48.2. The special conditions shall prescribe:

48.3,

48.4.

48,5,

31,12, 90

(a) the procedure for the amicable scetlement of
disputes;

the time limits within which the amicabic
sertlement procedure may be invoked after the
time that the dispute is notified to the other party
and the maximum time limit within which such
settlement may be reached, which may not
exceed 120 days from the commencenent of the
adupted procedure;

(b)

{€) the time limits for responding in writing to a
request for amicable seutlement or to other
requests permitted during the course of thac
procedure and the consequences of fzilure to

camply with those time limits,

The parties inay agree to the settlement of the dispute
by conciliation within a specific rime limit by a third
patty after the amicable settlement procedure adopted
has failed.

The amicable sciclement or conciliation procedurc
adopied shall in all cases involve a procedure in which
cumplaints and responses are novified to the other
party.

In the absence of an amicable setdlement or scttlement
by conciliation within the maximum time Llimits
specified, the dispute shall: -

{a) in the case of a national contract, be scrtled in
accordance with the national legislation of the
State of the contracting authority; and

{b} inthe case of 2 transnational contract, be sceeled,

etther:

(i} if the parties to the contract su agree, in
accordance with the national legislation of
the State of the comracting authority or ity
cstablished international practices; ar

(i) by arbitration in accordance with the
procedual rules adopred in accordance with

the Convention.




