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PRELIMINARY PROVISIQNS

Article 1
Definitinns

The following definitions apply to these general
conditions and o the contract:

EEC: the Eurcpean Economic Community,

ACF States: the African, Caribbean and Pacific States
which are signatories w the Convention,

Conwvention: the relevanr Convenrion between the
ACT States and the EEC,

comract: the signed agreement entered into by the
parties for the exccution of the warks including all
attachments therero and all documents incorporated
therein,

contrgeror: the party with whom the contracting
authority ¢oncludes the contract,

contructing authoriry: the State or the legal person
governed by public or private law which concludes the
contract, or on behalf of which the contrace is
concluded, with the contractor,

the State of the contracting autharity: the ACP Statc
¢n whosc territory the works concract is to be
excouted,

supervisor: the government department, legal person
governed by public law, or the natural or legal person
designated by the contracting authority in sccordance
with the law of the State of the contracring, authority,
who is responsible for directing and/or monitoring
the execution of the works contract, and to whom the
contracting authority may delegate rights and/or
powers under the contract,

Supervisur’s yepresenfativer any natural or legal
person, designated by the supervisor as such under the
contract, and empowered o represent the supervisor
in the performance of his funcrions, and in cxercising
such zights and/or powers as have been delegated to
him. Accordingly, where funcrions, rights and/o:
powers of the supervisor have been delepared to the
supcrvisor's  represcntative, references  to  the
supervisor include the supcrvisor's representative,

tworks: the temporary and permanent works to be

carried our under the contract,

plant: machinery, apparatus, components and all
items 1w be provided under the contract for
incorporation in the works,

equipment: appliances and other machinery, and,
where appiicable under the law and/or pracrice of the
State of a contracting zuthority, the tcmporary

sttuctures on the site required for carrying out the
works but excluding plunt or other items required to
form part of the permanent works, '

Bill of quantitivs: the document containing an
itemized breakdown of the works to be carried outina
unit price contract, indicating a quantity tor each item
and the correspending unit price,

frrice schedule; the completed schedule of prices,
including the breakdown of the overall price,
subtmirted by the contracior with his tender, modified
as newessary and forming a part of the unic price
contract,

breakduwn of the overall price: the itemized list of
rates and prices showing the build-up of the price in a
lump sum conract, bur nor forming part of the
contract,

comtract price: the sum scated in the contract
representing the initial cstimate payable for the
execution of the works or such other sum as
ascertained by the final statement of account as due ro
the contracior under the contract,

provisional sron: a sum included in the contract and so
designated for the execution of work or the supply of
goods, materials, plant ot services, or for
contingencics, which sum may be used in whole or in
part, or not at all, as instructed by the supervisor,

drawings: drawings provided by the contracting
authority and/or the supcrvisor, and/or drawings
provided by the contractor and approved by the
supcrvisor, {or the carrying out of the works,

site: the places provided by the contracting authority
where the works are to be carried out, and other places
stated in the contract as furming part of the site,

maintenance period: the period stated in the coneract
immediately following the date of provisional
acceprance, during which the contractor is required o
complete the works and to remedy defects or faults as
instructed by the supervisor,

final acceprance certificate: certificate(s) issued by the
supervisor to the comtractor at the end of the
maintenance period stating thar the contractor has
compleres] his obligations to construct, complete and
matnain the works concerned,

day: calendar day,

terne limits: those periods in the contract which shall
begin ;s run from the day following the act or event
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1.2,

1.3.

1.4,

which serves as the sratting point for those periods,
Should the last day of the period fall upon a
nen-working day, the period shall expire at the end of
the firsr working day lollowing the last day of the
periad,

writing: any handwritten, typewrirten or printed
communication, including telex, cahle and facsimile
[Tansmission,

cormunications: certificates, notices, orders and
instructions issued under the contract,

admwinistrative order: any instruction or order issued
by the supervisor o the contractor in writing
regarding the execution of the works,

national curvency: the currency of the State of the
contragring authoricy,

foreign currency: any permissible currency which is
not the natonal currency, and which i indicated in
the conrtract,

general damages: the sum, not stated beforehand in
the contract, which is awarded by a court or
arbitration tribunal, or agreed between the parties, as
compensation payable ro an injured party for a breach
of the contract by the ather party,

lquidated damages: the sum stated in the contract as
compensation payable by the contractor to the
coneracting authority for failure to complete the
warks or part thereof within the periods under the
contract, or as payable by either parey vo the other for
any other specific breach identified in the contract,

special conditions: the special conditions issued by the
contracting authority as part of the invitation o
tender, as amended where necessary, and
incorporated into the contrace, consisting af:

(#)  amcndiments to these peneral conditions:
(b} special contracrual clauses;
{¢) technical specifications; and

{d) any other matter related to the contract.

The headinpgs and titles in these general conditions
shall not be taken as part thereaf ar be taken into
consideration in the interpretation of the contract.

Where the context so permits words importing the
singular shall be deemed to include the plural and vice
persg and words importing the masculine shall be
deemed to include the feminine and wvice versa.

Waords importing persons or parties shall include firms
and companics and any organization having lepal
capacicy.

2.1

2.2

MNo | 382/27

Article 2
Law and language of the contrace
The law of the contract shall be the law of the Stare of
the contracting authority unless otherwise stated in

the special conditions.

In all marecrs which are not covered by these general
conditions, the law of the contract shall apply.

The language of the contract and of all
communicarions berween the contractor, contracting
authority and supervisor or their representatives shatl
be as stated in the special conditions.

Article 3

Order of precedence of contract documents

Unless otherwise stipulared in the coowrace, the order of
precedence of the contract documents shall be as stated in the
special conditions.

4.1

4.2,

4.3,

5.1,

Article 4
Motices and written communications

Unless otherwise specified in the special eonditions,
comemunications between the contracting authority
and/or the supervisor on the one hand, and the
contractor on the other hand, shall be sent by post,
cable, telex, facsimile transmission, or personal
delivery, to the appropriate addresses designated by
those parties for that purpose.

[f the sender requires evidence of receipt, he shall srare
such requirement in his communication and shall
demand such evidence of receipt whenever there is a
deadline for the receipt of the communication. In any
event, the sender shall take all the necessary measures
to ensure receipt of his communication,

Wherever in the contract provision is made for the
giving or issue of any notice, consent, approval,
ceruficare or decision, unless otherwise specified such
notice, consent, approval, certificate or decision shall
be in writing and the words ‘notify’, ‘certify’, “approve’
or ‘decide’ shall be construed accordingly. Any such
consent, approval, certificate or decision shall not
unreasomably be withheld or delayed.

Article §
Supervisor and supervisor's representative

The supervisor shalt carry aut the duties specified in
the contract. Excepr as expressly stated in che
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5.2,

5.3

5.4,

6.1.

6.2

6.3,

contract, the supervisor shall now have authority to
relieve the contractor of any of his ubligations under
the contractor.

The supervisor may, from time to time, while
retaining ultimate responsibility, delegate o the
supervisor’s representative any of the duties and
authoriry vested in the supervisor and he may at any
time revoke such delegation or replace  the
representative. Any such delegation, revocation or
replacement shall be in writing and shall not take
effect until a copy thercof has been delivered o the
contractor,

Any communication givenr by the supervisors
representative to the contracror in accordance with
the terms of such delegation shall have the same effect
as though it had been given by the supcrvisor,
provided that:

(a) any failurc on the part of the supervisor's
representative to disapprove any work, materials
or plant shall not prejudice the authority of the
supcrvisor to disapprove such work, marerials or
plant and to pive the instructions necessary for
the rectification thereof,

(b) thesupervisor shall be ar liberty to reverse or vary
the contents of such communication.

Instructions and/or arders issued by the supervisor
shall be by way of administrative arders. Such orders
shall be dated, numbcred and entered by che
supervisor in a register, and copics thereof delivered
by hand, where appropriate, to the contractor's
rcpresentative”

Article 6
Assignment

An assignment shall be valid only if it is a written
agreement by which the conmiractor transfers his
contract or part thereof to a third party.

The contractor shall not, without the prior written
consent of the contracting authority, assign the
contract or any part thereof, or any benefic or interest
thereunder, except in the following cases:

(a) acharge, in favour of the contractor’s bankers, of
any monics due or o become due under the
contract; or

(b) assignment to the contractor’s insurcrs of the
contractor’s right to obtain relief against any
other person liable in cases where the insurers
have discharged the contractor's loss or
liability.

For the purpose of Arricle 6 (2) the approval of an
assignment by the contracting authoricy shall not

6.4,

7.1

7.2,

7.3

7.4,

7.5,

7.6.

7.7

relieve the contractor of his abligations for the part of
the contract already performed or the part not
assigned.

If the contractor has assigned his contracr withouot
authorization, the contracting authority may, without
giving formal notice thereof, apply as of right the
sanctions for breach of contract provided for in
Articles 63 and 64.

Assignees must satisfy the eligibility criceria applicable
for the award of the contract.

Article 7
Sub-contracting

A sub-coneract shall be valid only if it is a written
agreement by which the conwacior  enirusts
performance of a parc of his contract o a third

party.

The eontractor shall not sub-contract without the
prior written authorization of the contracung
authority. The work w he sub-contracted and the
identify of the sub-conteaciors shall be notified to the
contracting authority, The contracting autharity shall
with due repard to the provisions of Article 4 (3)
within 30 days of receipt uf the notification, notify the
contractor of his decision, stating rcasens should he
withhold such authorization,

i1t the sclection of subscontractory, preference shall be
given by the contracror to nawral persons, companics
or firms of the Statc of the conteacting authoricy
capable of perfurming the work required on sirnilar
tLIms.

Sub-contractors must satisfy the eligibility eriteria
appliable for the award of the contract.

Subject to Article 52, the contracting autharity shall
have no  contractual relations  with  the
sub-contractors,

The contractor shall be responsible for the acts,
defaults and negligence of his sub-contractors and
their agents or employees, as if they were the acts,
defaules or negligence of the contractar, his agents or
employees. The approval by the contracting authority
of the sub-contracring of any part of the contract ar of

- the sub-contractor to perform any part of the warks

shall not rclicve the comtractor of any of his
obligations under the conrract,

Il a sub-contractor has undertaken any continuing
ohligation extending for 3 period exceeding that of the
maintenance period under the contract towards the
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7.8.

contractor in respect of the work executed or the
goads, materials, plant or services supplied by the
sub-gontractor, the contractor shall, at any time after
the expiration of the maintenance period, transfer
immediately to the contracting authority, at the
contracting suthority's request and cost, the benefit of
such obligation for the unexpired duration thereof.

If the contractor emers into a sub-contract without
approval, the contracting authority may apply, as of
right without giving formal notice thereof, the
sanctions for breach of contract provided for in
Articies 63 and 64.

OBLIGATIONS OF THE CONTRACTING AUTHORITY

8.1.

8.3.

9_I.

Artcle 8
Supply of documents

Within 30 days of the cstablishment of the
performance guaramee provided for in Arricle 13, the
supervisor shall provide o the contractor, free of
charge, a copy of the drawings prepared for the
performanee of the contract as well as two copics of
the specifications and other contract dacuments. The
contractor may purchase additional copies of these
drawings, speciflicarions and other documents, insofar
a5 they are available. Upon the issue of the
maintenance ceritificate, or upon final acceprance, the
contracior shall return 1o the supervisor all drawings,
specifications and other contract documents.

Unless it is necessary for the purposes of the conuract,
the drawings, specifications and other documents
provided by the contracting authoriy shall not be
used or communicated o a third party by the
conteactar  without the prior  consent of the
SUPErVISO.

The supervisor shall have authority to issue to the
contractor administrative orders incorporating such
supplementary documents and instructions as shall he
necessary for the proper and adequate execution of the
works and the remedying of any defects therein.

Articla 9
Access to site

The contracting authority shall, in due tme and in
conformity with the progress of the works, place the
site and neeess chereto at the disposal of the contractor
in accordence with the programme of performance
referred toin these general conditions. The contractor
shall afford all reasonahle apporunities 1 other

8.2.

9.3

9.4,

10.1.

10.2.

persons concerned for carrying out their work as set
our in the special conditions or as required by
administrative ordets,

Any land procured for the contractor by the
eontracting authority shall not be used by the
contryctor for purposes other than the performance of
the contract.

The contractor shall preserve any premises placed at
his disposal in a good state while he is in occupation
andl shall, if so required by the contracting anthority
or the supervisor, restore them to their original stare
on completion of the conteapct, taking into account
normal wear and tear.

The contractor shall not be entitled to any payment
for improvements resulting from work carried out on
his awn initiative,

Article 10
Assistance with Jocal regulations

The contractor may request the assistance of the
eomtracting authority in obtaining copies of laws,
regularions and information on local customs, orders
of by-laws of the country where the works are locared,
which may affect the contractor in the performance of
his obligatioms under the contract. The contracting
authority may provide the assistance requested to the
contractor at the contractar’s cost,

Subject 1o the provisions of the laws and regulations
an foreign labour of the Srare in which the works are
o be carried aut, the contracting authority shall make
all eflons necessary to facilitate the procurement by
the contractor of all required visas and permits,
including work and residence permits, for the
personnel whose services the contractor and the
conteacting authority consider necessary as well as
residence permits for their families.

Article 11

Delayed paymenis to the contractor’s staff

Where there is a delay in the payment to the contractor’s

employees of wages and salaries owing and of the allowances
and contriburions l2id down by the law of the State in which
the works are located, the contracting authority may give
notice ta the contractor thar within 15 days of the notice he
intends to pay sech wages, salaries, allowances and

contributians direct. Should the contracter contese thar such

payments are due, he shall make representations to the
contracting autharity with reasons, within the 15 day period.
If the concracting authority, having considered such
representations, is of the opinion that payment of the wages
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and salarics should be made, it may pay such wages, salaries,
allowances and contributions out of amounts due 10 the
coniractor. Failing this, he may obrain a contriburion under
any of the guaramees provided for in these general
conditions, Apy action taken by the contracting authoricy
under this Article, shall not relieve the contracior of his
abligarions to his employess, except to the extent that any
obligation gy be satisfied by this action. The contracting
autherity shall not assume ary responsibility towards the
contractor’s cmployees by this action.

OBLIGATIONS OF THE CONTRACTOR

Article 12

General obligations

12.1. The ¢ontractor shall, with duc care and diligence, and

12.2.

12.3.

12.4.

12.5

in accordance with the provisions of the contracr,
design the works to the extent stated in the comract,
and execute, complete and remedy any defects in the
works.  The contractor  shall  provide  all
superintendence,  personnel,  materials,  plant,
equipment and all other items, whether of a
temporary or permanent nature required in and for
such design, cxccution, completion and remedying of
any defects, insofar as specified in, or can be
reasonably inferred from, the contract.

The contractor shall take full responsibility for the
adequecy, stability and safety of all operations and
methods of construction under the contract.

The contractor shall comply with administrative
orders given by the supervisor. Where the contractor
considers that the requirements of an administrative
order go beyond the autharity of the supervisor or of
the scope of the contract he shall, on pain of being
time-barred, give notice, with reasons, o the
supervisor within 30 days after receipt thereof.
Execution of the administrative order shall not be
suspended because of this notice.

The conteactor shall respect and abide by all laws and
regulations in force in the State of the contracting
authority and shall ensure that his personcel, their
dependants, and his local employees also respect and
abide by all such laws and regulations. The contractor
shall indemnify the contracting authority against any
claims and proceedings arising from any infringement
by the contracror, his employees and their dependants
of such laws and regulations.

If the contractor or any of his sub-contracrors, agents
or servants offers to give or agrecs to offer or to give or

12.6.

12.7

13.1

gives to any person, any bribe, gift, gratuity or
commission as an inducement or reward for doing or
farbearing 1o do any act in relarion to the contract or
any other contract with the contracting authority; or
for showing lavour or disfavour to any person in
rebation 1 the contract or any other contract with the
contracting authority, then the contracting authoricy
may, without prejudice to any accrued rights of the
contractor under che contract, lerminate the contract
in which casc the provisions of Artcles 63 and 64
hereof shall apply.

The conteactor shall treat all documents and
information received in connection with the contract
as privace and confidential, and shall not, save insofar
as may be necessary for the purposes of the execution
thereof, publish or disclose any particulars of the
contract without the prior consent in writing of the
cantracting  authority  or  the  supervisor  afrer
consultation with the conuracung awhorivy. I any
disagreement arises a5 to the necessity for any
publication or disclosure for the purpose of the
concract, the decision of the contracting authority
shall be final,

If the contractor 15 1 joint venturc or consortium of
two or more persons, all such persons shall be jointly
angd severally bound to fulfil the terms of the contrace
aceording to the law of the State of the contracting
authority and shall, at the request of the contracting
authority, designate one of such persons to act as
leader with authority to bind the joint venwire or
consortium. The compesition or the constitution of
the joint venture or consortium shall not be altered
without  the prigr consent of the contracting
authoriry.

Article 13

Superintendence of the works

The contractor shall himself superintend the works or
shall appoint a representative o do so. Such
appointment shall be submitted to the supervisor for
approval. The approval may a1 any tme be
withdrawn. Should the supervisor refuse we approve,
or withdraw approval of the appointment, e shall set
out the grounds on which his decision is based, and the
conrractor shall submit an alternative appointment
withour delay.

. If the supervisor withdraws his approval of the

contractor’s tepresentative, the contractor shall, as
soon s is practicable, after receiving notice of such
withdrawal, remove the represcatative from the
works and replace him with another represcntative
approved by the supervisor.
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13.3, The contracror's

4.1,

14.2.

15.2.

15.3

representative  shall have  full
authority 10 muke any decision necessary for the
execution of the works, o receive and carry our
administrative orders and to countersign the work
register referred to in Article 39 or attachment, where
appropriatc. In any event, the contracror shall be
respansible for ensuring that the works are carried out
satisfactorily  including  ensuring  that  the
specifications and admirmistrative orders are adhered
to by his own employces 2nd by his sub-contractors
and their employees.

Article 14
Staff -

The persons employed by the contractor must be
sufficient in sumber, and permic the optimum use of
the hurman resources of the State in which the works
are located. Such employees must have the skills and
expericnce necessary to ensure due progress and
satisfacrory execution of the works, The contracror
shall immediately replace all employees indicared by
the supervisor as likely 1o jeopardize the satisfactory
cxecution of the works.

The rates of remuneration and the general warking
condirions, % laid down by the law of the State of the
contracting authoriry, shall apply as a minimum to
employees on the sice.

Article 15
Performance guarantee

The contractor shall, within 30 days of receipt of the
notification of the award of contracr, furnish o the
contracting aucthority a puarantee for the full and
proper performance of the contract. The amount of
the guarantee shall be as specified in the special
conditions and shall not exceed 10% of the amount of
the contract price including any amounts stipulated in
riders to the contract, save where the special
conditions provide otherwisc. However, it may in no
case exceed 20% of such price,

The performance guarantee shall be held against
payment to the contracting authority for any loss
resulting from the contractor's failure to fully and
properly perform  his  obligations  under  the
conrrict.

The performance guaranter shall be in the format
given in the special conditions, and may be provided in
the form of 2 bank guarantec, a banker’s draft, a
certified cheque, a bond provided by an insurance
and/or bonding company, an itrevocable leteer of
credit or a cash deposit made with the contracting

15.5.

16.1.

authority, If the performance guarantee is to be
provided in the form of a bank guarantee, a banker's
draft, a cerrified cheque or 1 bond, it shall be issued by
a bank or bonding and/or insurance company
approved by the eontracting authority in accordance
with the eligibility criteria applicable for the award of
the contract.

Unless stated otherwise in the special conditions, the
performance guarantee shall be denominated in che
types and proportions of currencies in which the
original contraet is payable,

No payments shall be made in favour of the conrractor
prior ta the provision of the guarancee. The guarantee
shall continte 10 remain valid until the contract has
been fully and properly performed.

During, the performance of the coneracr, if the natural
or legal person providiog the guaranree is not able 1o
abide by his commitments, the guaraotee shall cease to
be valid. The contracting authority shall give formal
notice 1o the contractor to provide a new guarantee on
the same terms as the previous one. Should the
contracter fail o provide a new guarastee, the
contracting authority may terminate the conrract.

The contracting authority shall demand payment
from the guarantee af all sums for which the guarantor
i5 liable under the guarantee due to the contractar’s
default under the conreact, in accordance with the
terms of the guarantee and up to the value thereof.
The puarantor shall, withour delay, pay those sums
upon demand from the contracting suthority and may
not raise any objection for any reason whatsoever.
Prior to making any claim under the performance
guarantec, the contracring authority shall notify the
contractor stating the nature of the defaulr in respect
af which the claim is ro be made.

Unless  the contract  provides  otherwise  the
pecformance guarantec shall be released within 30
days af the issue of the signed final statement of
account referred to in Article 51,

Article 16
Insurance

The contractor shall insure in the joint names of the
conrracting authority and himsell against loss or
damage for which he is Hable under the conrract. Such
insurance shall, unless the special conditions pravide
otherwise, cover:

the works, together with marerials and plant for
incorporation therein, o the foll replacement
cost against all loss or damage from whatever
cause arising other than from force maisure or

{a)
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16.2.

16.3,

16.4.

16.5.

l6.6.

risks actributable under the contract to the
contracting authority;

(b} an additional sum of 15 % of such replacement
cost, or as may be specified in the special
comditions, to cover any additional costs of and
incidenttal to the rectification of loss or damage
including  professional fees and the cost of
demolishing and removing any part of the woeks

and of removing debris of whatever nature;

{c) the contractor’s equipment and other things
brought anto the site by the comractoe, for a sum
sufficient 1w provide their replacement at the

site,

The contractor may substitute the insurance provided
for in Arucle 16.1 by a plobal policy of insurance
which covers, fater altz, the clements of Article 16
(13 {a), {b) and {¢). In such case, the contractor shall
natify the insurer of the contracting authority’s
interest.

The contractor shall take out insurance covering his
liability with regard to industrial accidents and civil
liabilities o any person employed by him on the
works, to the contracting authority and any employee
of that authority, ansing from the execution of the
waorks. Such liability shall be unlimited in the case of
personal injuries.,

The contractor shall take out insurance covering
liability with regard to risks and civil liability resulting
from an act o emission attributed to him, to his legal
successors or agents. Such insurance shall be for at
Icast the amount stated in the special conditions.
Furthermore, he  shall cnsure  that  all  his
sub-contractors have taken ourt a similar insurance.

All the msurance rcferred to in this Article shall be
taken out within 30 days of the notification of the
award of the contract, and shall be subject to approval
by the contracting authority. Such insurance shall take
effect from the commencement of the works and
remain in force until final acceprance of the works.
The contractor shall producce to the contracting
authority the insurance policy and shall furnish proof
of regular payment of premiums without delay
whenever he is required to do so by the contracting
autharity or the supervisor,

Notwithstanding the obligations of the contractor to
insure in accordance with Article 16, the contractor
shall be solely lable and shall indemnify the
contracting authority and the supervisor against any
claims by third parties for damage to property or
personal injurics arising from the execurion of the
works by the contractor, bis sub-contractors and
employees in cannection with the waorks.
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Article 17

Performance programme

17.1. The contractor shall draw up, and submit for the

17.2

17.3

18.1

18.2.

19.1

approval of the supervisor, a programme of
perfurmance of the contract, in xceordance with the
special conditions. The programme shall contain at
least the fallowing:

{a)

the order in which the contractor proposes to
carry out the works;

(b)

the time limits within which submission and
approval of the drawings arc required;
# general description of the methods which the

contractor proposes to adopt for carrying out the
\V(Jrl‘:.‘i" Hnd

()

such further details and information as the
supervisor may reasonably require.

(el)

The approval of the programme by the supervisor
shall not relicve the contractor from any of his
obligations under the contract.

N material alteration 1o the programme shall be
made withouou the approval of the supervisor, Hf,
however, the progress of the works does not conform
to the programme, the supervisor may instruct the
contractor to revise the programme and subimit the
revised programme to him for approval.

Article 18
Detailed breakdown of prices

Where appropriate and within a period of not more
than 20 days following the supervisors rcasencd
request, the contractor shall provide a decailed
breakdown of his rates and prices, where such
breakdown is required f(or any purpose under the
contract.

Aher the noufication of award, the contractor shall,
within the time limit siated in the special conditions,
provide 1o the supervisor {or his information only, a
detailed cash flow estimate, in quarterly perinds, of all
payments which may be due to the contractor under
the contract. The contractor shall subsequenty
supply revised cash flow cstmates at quarterly
intervals, il 30 required by the supervisor, The
communication  shall oot impose  any  liability
whatscever on the contracting authority or the
SUpervisor.

Article 19
Contractor's drawings

The contractor shall submit o the supervisor for
:ipp]'(}\":l!:

{a) such drawings, documents, samples and/or
modcls as may be specified in the contract within
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19.2.

19.3

15.5%

19.6,

19.7.

20.1.

the time limits laid down therein or in the
programme of performance;

(b) such drawings as the supervisor may reasonably
require for the performance of the contract.

If the supervisor fails to notify his decision of approval
refecred to in Article 19 (1) within che time limits
referred to in the contract ar the approved programme
of performance, such drawings, documenrs, samples
or maodels shall be deemed to be approved at the end of
the time limits specilied. If no time limin is specified,
they shall be deemed to be approved 30 days after
reccipr.

Approved drawings, documents, samples and models
shall be sipgned or otherwise identified by the
supervisor and shall not be departed from excepe as
otherwise instructed by the supervisor.  Any
contractor's drawings, documents, samples or models
which the supervisor fails to approve, shall be
forthwith medified to meet the requirements of the
supervisor and resubmitted by the contracror for
approval.

The contractor shall supply additional copies of
approved drawings in the form and number stated in
the contract or in subsequent adminisirative orders,

The approval of the drawings, documents, samples or
maodels by the supervisor shall not relieve the
eomtractor from any of his obligations under the
contract,

The supervisor shall have the right at all reasonable
times to inspect all contract drawings, documents,
samples or models at the contracror's premises,

Before provisional acceprance of the waorks, the
contractor shall supply operation and maintenance
muanuals together with drawings, which shall be in
such derail as will enable the contracting authority to
operate, maintain, adjust and repaie all parts of the
works. Unless otherwise stated in the special
conditions, the manuals and drawings shall be in the
language of the contract and in such forms and
numbers as stared in the contract. The works shall not
be considered to be completed for the purpose of
provisional acceptance unti] such manuals and
drawings have been supplied o the contracting
authority.

Article 20
Sufficiency of tender prices

The contractor shall be deemed to have inspecred and
examined the site and its surroundings and 1o have

20.3.

21.2,

satisficd himself before submirtting his tender, as ro the
nature of the ground and sub-soil, and to have taken
into account the form and nature of the site, the extent
and nature of the work and materials necessary for the
complerion  of the works, the means of
communication with and access to the site, the
accommadation he may require and in general o have
abrained for himsclf all necessary informarion as to
risks, contingencies and all other circumstances
influencing or affecring his wender,

The contractor shall be deemed to have satisfied
himself before submitting his tender as w0 the
correciness and sufficiency of the ender and of the
rates and prices stated in the hill of quantitics or price
schedule which shall, cxcept in so far as it is otherwise
provided in the contract, cover all his obligarions
under the contracr.

Since the contractor is deemed 1o have determined his
prices on the basis of his own calculadons, operations
and cstimates, he shall carry out withour additional
charge any work which is the subject of any item
whatsoever in his tender for which he neicher indicates
4 unit price por a firm sum.

Artigle 21
Exceptional risks

It during the exeeution of the works the contractor
cncounters  artificial  obstructions  or  physical
conditions which could not reasonably have been
forcseen by an experienced contractor, and if the
contractor is of the opinion that additional costs will
be incurred and/or an extension of the period of
performance of the contract will be necessary ns 4
result of this, he shall pive notice to the supervisor in
accordance  with  Articles 35 and/or 55, The
contractor shall specify in such notice the arrifical
obstrucions and /or physical conditions, giving details
of the anticipated effects thereof, the measures he is
taking or intends to rake and the extent of the
anticipated detay in or interference with the execution
of the works.

Following receipt of the norice, the supervisor may
inter alia;

(a) require the contractor to provide an estimate of
the cost of the measures he is raking or intends to
take;

{b} approve measures referred to in Article 21.2 (a)
with or withour modification:

(c)  pive written instructions as to how the artificial
obsiructions ar physical conditions are 1o be dealt
with;
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{(d) order a variation, a suspension, o termination of
the contract.

21.3. To the exient that the supervisar shall decide that the

21.4

21.5

whotle or part of the said artificial obstructions or
physical condicions could not reasonably have been
forescen by an experienced contracror, the supervisor

shall:

(a) take into account any delay suffered by the
contractor as a result of such obstructions or
conditions in determining any ¢xtension of the
period of performance to which the conrractor is
entitled under Article 35; and/or

(b) in case of artificial obsurucions or physical
comditions  other than weather conditions,
determine  additional payments due e the

contractor i accordance wich Article 55.

Wearher conditions shall not entide the contractor to
claims under Article 55.

If the supcrvisor decides that the antificial obstructions
or physical conditions could, in whaolc ar in part, have
been rcasonably foreseen by an  experienced
conteactor, he shall so iform the contractor as soon
as practicable,

Article 22

Sccurity of sites

22.1. The contractor shall have the right o forbid access to

2.2

22.3

22.4

the site 1o any person not involved in the performance
of the contract, with the exception of persons
authorized by the supervisor.

The contracror shall ensure the security of sites during
the whole period of excoution and shall be responsible
for taking the necessary steps, in the intereses of his
employees, agents of the contracting authaority and
third parties, o prevent any loss or accident which
may result from carrying out the works. '

The contracror shall take all essential steps, on his
own responsibility and at his cxpense, to ensure that
cxisting structures and installations arc protecied,
preserved and maintained. He shall be responsible for
providing and maintaining at his expense all lighting,
protection, fencing and sccurity equipmem which
proves necessary for the proper performance of the
works or which may reasonably be required by the
SUPCIVISOT.

If, during the performance of the contract, urgent
measures are necessary to obviate any risk of accident
or damage ar to ensurc sceuricy lollowing any accident
or damage, the supervisor shall give formal notice o
the contractor to do what is nccessary. If the

3.1,

24.1.

242,

25.1.

contractar is unwilling or unable to undertake the
necessary measures, the supervisor may carey out the
work at the expense of the contractor Lo the extent
that the contractor is liable.

Arricle 23
Safepuarding adjacent propertics

On his own respansibility and at his cxpense, the
contractor shall 1zke all the precautions required by
good  construction practice and by the prevailing
citcuinstances to safeguard adjacent properties and
avoid causioyg any abnormal disturbance 1herein,

The conwactor shall indemnify  the contracung
authority apaingt the financial consequences of all
clams by neighbouring landowners or residents to the
cxtent thae the conteactor is liable and to the extent
that the damage 1o adjacent properties is not the result
of a hazard created through the design or method of
construction imposed by the contracting authority or
the supervisor upun the contractor.

Article 24
Interference with traffic

The contractor shall ensure that the works and
installations do not cause damage to, or obstruct
traffic on, communication links such as roads,
railways, waterways wnd acrodromes, save as
permitred under the special conditions, He shall, in
particular, take account of weight restrictions when
Seleuling routes and vehicles,

Any special measures which the contractor considers
necessary or which are specified in the special
conditions or which are required by the contracring
authority in order to protect or strengthen sections of
roads, tracks or bridges, shall be at the cxpensze of the
contractor, whether or oot they are carricd out by the
contractor. The contractor shall inform the supervisor
of any special measures he intends to take before
carrying them out. The repair of any damage caused
to roads, tracks or bridges by the transport of
materials, plant or cquipment shail be at the expense
of the contractor.

Article 25

Cables and conduits

Where, in the course of carrying out the works, the
contractor cncounters bench-marks indicating che
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252,

25.3.

26.1

26.2

course  of underground cables, conduits  and
installations, he shall keep such bench-marks in
position or replace them, should execution of the
works have necessitated their temporary removal.
Such rclated operations require the authorization of
the supervisor,

The contractor  shall be responsible for  the
preservation, removal am replacement, 28 the case
may be, of the cables, conduits and installations
specified by the contracting authority in the contract
and for the cost thereof,

Where  the presence of cables, conduoits and
installations has not been specified in the conteact but
is revealed by bench-marks and references, the
coneractor shall be under a general dury of care and
similar obligations regarding preservation, removal
and replacement to those set out ahove, In this casc,
the contracting authority shall compensate him for
expenditure, to the extent thar such work is necessary
for the execution of the contract,

Fowever, the obligations 1o remove and replace
cables, conduits and installarions and the expenditure
resulting therefrom shall nor he the respoasibility of
the contractor if the contracring authority decides 1o
accept that responsibility. The same shall apply where
this obligalion and the expendiure resulting
therefrom  devolve  wpon  another  specialise
administration or so agent.

When any work on the site is likely to causc
disturbances in or damage o o public utility service,
the eontractor shall imrrediately  inform  the
supervisor in writing, giving a reasonable period of
notice 0 that suitable measures ean be taken in cime w
allow work to continue naormally.,

Article 26
Setting-out

The contractor shall be respansible for:

(a) the accurarte setting-out of the works in relation
to original marks, lines and levels of reference
given by the supervisor;

(b} the correctness, of the position, levels,

dimensions and alignment of all parts of the

works; and

{e) the provision of all necessary instruments,

appliances and labour in connection with the

foregoing responsibilities,

If, ar any time Jduring the execurion of the warks, any
crror appears io the position, levels, dimensions or
alignment of any part of the works, the concracor,
shall, if the supervisor so requires, at the contractor’s
cost, rectify such error to the satisfaction of the
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26.3.

271

27.3.

27.4.

28.2

supoervisar, unless such error is hased on incorrect dara
supplied by the supervisor, in which case the
contraceing authority shall be responsible for the cost
of rectification.

The checking ol any setting-out or of any line or level
by the supervisor shall not in any way relieve the
contractor of his responsibility for the accuracy
thereof and the contractor shall carcfully prorect and
preserve all bench-marks, sight-rails, pegs and other
items used in setting-out the works,

Article 27
Demalished materialy

Where the contract includes demolition  waork,
materials and articles ebrained therefrom shall, unless
the special conditiems and/or the Lw of cthe state of
the contracting authority otherwise provide and
subject to the provisions of Arricle 28, be the property
of the conrractor.

Should the special conditions reserve to  the
contructing authority the right of ownership of
materials or all or part of the articles obrained fram
the demolition work, the contractor shall rake all the
necessary  precautions Lo ensure that these are
prescrved, He shall be liable for any destruction of, or
damage to, such materials or arricles caused by him or
his agents..

[rrespective of the use to which the contracring
authority mmremds to put the materials or ariicles, in
respect of which he reserves the right of ownership, all
costs incurred in transporting and storing them and ail
warchouse charges at the place indicared by the
supervisor shall be horne by the contraeror for any
carriage not cxceeding 100 metres.

Save where the special conditions provide otherwise,
the contractor shall, at hizs expense, progressively
remove rubble and other demaolition materizls,
rubbish and dcbris from che sire.

Article 28
Discoverics

Discoveries of any interest wharsoever made during
excavation or demolition work shall be brought
immediately to the attention of the supervisor, The
supervisor shall decide how such discoveries are to be
dealt with, taking due account of the law of the State
of the contracting authoriry.

The contracting authority teserves the right of
ownershitr of materials found durine the axcavarion
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and demolition work carried out on land belongiog to
hirn, subject to compensating the contractor for any
special ciforts.

28.3. Artifacts, antiquites and natural, numismatic, or
other objects which are of scientifiy interest, and also
rare objects or objects made of precious metals found
during excavation or demolition work shall be the

property of the contracting authority.

28.4_ In the cvent of disagreements, the coocracting
authonity shall have solc authoricy 1o decide as 10 the
qualifications sct out in Articles 28.1 and 28.3.

Article 29

Temporary warks
29.1. The contractor shall carry out ar his expense all the
temporary works 1o enable the works to be carried
out. He shall submir to the supervisor the drawings for
temporary works which he intends to use, such as
cofferdams, scaffolding, trusses and shuttering. He
shall eake into account any observations made to him
by the supervisor while assuming responsibility for
these drawimgs,

29.2, Where the design of particnlar remparary works is
specified in the special conditions o be the
responsibility of the contracting autharity, the
supervisor shall provide the contractor with all
drawings necessary in reasonable time to cnable the
contractor to -undertake the temporary works in
accordance with his programme. In such cascs, the
contracting authority shall be solely respunsible for
the safety and adequacy of the design. However, the
contractor shall be responsible for the proper
CONSEructon.

Article 30
Soil studics

Subject to the special conditions and to the technical
specificarions, the contractor shall make available o the
supcrvisor, the personnel and equipmem necessary for
carrying out any soil survey which the supervisor considers
reasonably nccessary. The contractor shall be compensated
for the actual cost of the manpower and equipment used or
made available in such work, if not already provided for in
the contract.

Article 31
Owcerlapping contracts

31.1. The contractor shall, in sccordunce with the
requirements of the supervisor, afford all reasonable

oppertunitics for carrying out their work o any other
contractors employed by the contracting authoricy
and their workmen, to the workmen of the
contracting authority and of any other public
authorities who may be employed on ar near the site in
the execution of any work not included in the
cotitract, or of any contract which the contracring
authority may enter into in conoection with, or
ancillary to, the works.

31.2

lf, huwever, the contractor, on the written request of
the supervisor, makes available to any such
cantractor, of public authority, or 16 the contracting
authority, any roads or ways for the maintenance of
which the comractor is responsible, or permits the use
by any such other persons of the contractor’s
temporary works, scaffolding ar other equipment on
the site, or provides any other service of whatsoever
nature, which was not provided for in the contract,
the contracung authority shall pay 1o the contractor in
respect of such use or service, such sums and/ or grant
such extension of time, as shall, in the opinion of the
supervisot, be reasonable.

31.3. The contractor shall not by reason of Article 31 be
relieved of any of his obligations under the conrract
ner shall he be entitled to any claims other than those
provided for in Article 31.2.

Article 32
Patents and licences

Save where otherwisce provided in the special conditions, the
contractor shall indemuify the contracting authority and the
supervisor agammst any claim resplting from che use as
specificd in the contract of pawents, licences, drawings,
designs, madels, or hrand or trade marks, except where such
infringement results from compliance with the design or
specification provided by the contracting authority and/or
the supervisor.

COMMENCEMENT AND DELAYS

Article 13
Commcncement orders

33.1. The contracting authority shall fix the date gn which
perfurmance of the contract is o commence, and
advisc the contractor either in the notification of
award of contract or by administrative order issued by
the supetvisor.

33.2. The date for commendng performance shall be not
later than 180 days following notification of award of
-conrract unless agreed otherwise by the parties.
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Article 34

Perind of performance

The period of performance shall commence on the darte Fixed
in accordance with Aricle 33,1 and shall be as stated in the
contract, without prejudice to extensions of the period which
may be granted under Article 35.

35.1.

35.3.

36.1.

Article 35
Extension of period of performance

The conrracrar may tequest an extension to the period
of performance if heis or will be delayed in compleing
the coneract by any of the following causes;

(a) exceptional weather conditions in the State of the
contracting authority;

(b} anificial obstructions or physical conditions
which could not reasonably have been forescen
by an experienced conrractar,

{c) administrative orders affecting the date of
complerion other than those arising from the
contractor's defaulr;

() failure of the conrracting authority to fulfil his
obligations under the contract;

(e} any suspension of the warks which is not due to
the contractor’s defaulr;

() force majenre;

(g) any other causes referred o in chese general
conditions which are not due to the contracter’s
defaylt,

The contractor shafl, within 30 days of hecoming
aware thar delay may occur, notify the supervisor of
his tntention to make a request for exeension af the
period of performance o which he may consider
himsell entitled, and shall, as soon thereafter as is
reasonable in the circumstances, deliver to the
supervisor full and detailed particulars of the request,
in order that such request may be investigated ar the
time.

The supervisor shall, by weitten notice to the
contractor after due consultation with the contracting
authority and, where appropriate, the contractor,
grant such extension of the period of performance as
may be justified, either prospectively  or
retrospectively, or inform the conrractor that he is not
entitled to an extension.

Article 36
Delays in pecformance

If the contrucror Fails ro complete the works within the
ume period(s) specifted 1n the contract, the

3e.2

37.1.

contracting authority shall, without formal notice and
without prejudice to his other remedics under the
vontract be entitled to hiquidated damages for cvery
day ot part thereof which shall elapse between the end
af the period specified for performance or cxtended
peciod of performance under Article 35 and the actual
dare of completion, at the rate and up to the maximum
amount specified in the special conditions. if the
works have been the subject of partial acceptance in
accordance with Article 59, the liquidared damages
specified in the special condirions may be reduced in
the proportion which the value of the accepted part
bears to the value of the whele of the works.

If the contracting avthoriry has become entitled 1o the
maximum claim under Article 36 {1} he may, afier
EIving notice to the concracror:

{a} seire the performance puaranies; and/or
{h) rerminate the contrace; and

fc] enter o a contract with a third party at the
contractor's cost for the provision of the balange
of the works.

Article 37

Variations

The supervisor shall have power to order any
variarion to any part of the works necessary for the
proper complerion and/or funclioning of the works,
Such vanations may include additioms, omissions,
substitutions, changes in quality, quamiiry, form,
characrer, kind, position, dimension, level er line and
changes in the specified sequence, method or timing of
exccution of the works, Mo order for a variation shall
have the effect of invalidating the contract, but the
financial effect, if any, of all such variations shall be
valued in accordance with Articles 37 {5) and 37

(7).

Mo vanation shall be made except by administrative
order, provided thar:

(a) if for any rcason, the supervisor shall find it
necessary to give an arder orally, he shall as soon
as possible thereafter confirm the order by an
administrative order;

{b} if the contractor shall confirn: in wriring an oral
order given for the purpose of Article 37 (2) (a)
and the confirmation shall nos be contradicred in
writing forthwith by the supervisor, an
administrative order, shall, unless the special
conditions stipulate orherwise, be deemed 1o
have been issued for the variation:




37.3.

37.4.

37.5.
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{«)  anadministrative order for variation shall not be
required for increase or decrease in the quantity
of any work where such increase or decreaseis the
result of the quantity exceeding or being less than
that stated in the bill of quamtities or price
schedule,

Save as provided by Article 37 {2) prior to any
adeninistrative order for variation, the supervisor shall
noify the contractor of the nature and form of such
variation. As soon as possible, after recciving such
notice, the contractor shall submit to the supervisor a
proposal containing:

{a} adescription of the tasks, if any, 10 be performed
or the muasures to be taken and a programme for
execution; and

(h) any necessary inodifications to the progranme of
perfonmance or w any of rthe comtracior’s
obliganons ander the concracty; and

{e) any adjustment o the comtract price in
accordance with the rules as set our in
Article 37.

Fullowing the receipt of the contractor’s submission
referred 1o in Article 37 (3}, the supervisor shall, aler
due consultation with the contracting authority and,
where appropriate, the contractor, decide as soon a3
possible whether or nat the variation shall be carried
out, If the supervisor decides that the variation shall be
carrigd out he shall issue the administeative order
stating that the variation shall be carried out ae the
prices and under the conditions given in the
contractor's submission relerred to in Article 37 (3) or
as modified by the supervisor in accordance with
Article 37 (5).

The prices far all variations ordered by the supervisor
in accordance with Article 37 (2) and 37 (4) shall be
ascertained by the supervisor in accordance with the
following principles:

(a) where work is of similar character and execuced
under similar conditions to work priced in the bill
of quantitics or price scheduleitshall be valued
such rates and prices comained thercin;

where work is not of a similar character or is not
executed under similar conditions, the rates and
prices in the contract shall be used as the basis for
valuarion 5o fur as is rcasonable, failing which, as
fair valuation shall be made by the supervisor;

{e) if the nature or amount of any variation relative
to the nature or amount of the whole of the
contract or to any part thercof shall be such that
in the opinion of the supervisor any rate or price
conrained in the contract for any itern of work is

38.1

38.2.

by reason  of such variation rendercd
unrcasonable, then the supervisor shall fix such
rate Of price as in the circurnstances he shall think
reasonable and proper;
(d) where a variation is necessitated by default or
breach of contract by che contractor, any
additional cost artributable to such variation
shall be borne by the contractor,

On receipr of the administrative order requesting the
variation, the contractor shall proceed 1o carry out the
variation and be bound by these general conditiuns in
s doing as if such variation were stated in the
contract. The works shall not be delayed pending the
granting of any extension of time for completion or
adjustment to the concract price. Where the order fora
variation precedes the adjusunent to the contract
price, the cantractor shall keep records of the costs of
undertaking the variwion and of time expended
thereon. Such records shall be open 1o inspection by
the supervisor ac all reasonable fimes,

Where oo provisional acccprance, an ingrease or
reduction in the total value of the works resulting from
an adoumistrative order, or from some other
circumstance which is not caused by the contractor’s
default, exceeds 15% of the contract price, the
supervisor  shall, after consultation with  the
coniracting authority and the contractor determine
any additions to or reduction from the contract price
as a consequence uf the application of Article 37 (5).
The sum so deterrnined shall be based on the amount
by which the increase ur decreasc in value of the works
exceeds 15%. The sum shall be notified by the
supervisor to the contracting authority and the

contractor  and  the contract  price  adjusted
accordingly,

Article 38

Suspension

The contractor shall, on the order of the supervisor,
suspend rthe progress of the works or any part thereaf
for such time or times and in such manner as the
supervisor may consider necessary.

During the period of suspension, the contractor shall
take such protective measures as may be necessary to
safcguard the works, plant, equipment and site
against any deterioration, loss or damage, Additional
expenses incurred in connection with such protective
measures shall be added to the contract price, unless
such suspension is:

{a} otherwise provided for in the contract; or

{b) necessary by rcason of some dJefault of the
CORLIACIOr; Of
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384,

38.5,

39.2.

(c) necessary by reason of normal climatic

conditions on site; or

(d} necessary for the safery or the proper execution of
the works or any part thereof insolar as such
necessity does not arise from any act or default by
the supetvisor or the contracting authority or
from any of the exceprional risks referred to in
Article 21,

The contractor shall not be entitled to such additions
to the contract price unless he notifies the supervisor,
wirhin 30 days after receipt of the order 1o suspend the
warks, of his intention to make a claim for them,

The supcrvisor, after consultation  with  the
contracting  authority and the contractor, shall
detcrmine such extra payment and/or extension of the
period of performance to be made to the contractorin
respect of such claim as shall, in the opinion of the
supervisor, be fair and rcasonable.

if the perind of suspension exceeds 180 days and the
suspension is not due to the conrracror's defaulr, the
contractor may, by notice to the supervisor, request
permission to proceed within 30 days or terminate the
contract,

MATERIALS AND WORKMANSHIP

Article 39
Work repister

A work register shall, unless otherwise provided by
the special conditions, be kept on the site by the
supervisor, who shall eorer in it at least the following
informution:

{(a) rhe weather conditions, interruptions of work
owing, to inclement weather, hours of work,
number and type of workmen cmployed on the
site, maierials supplicd, equipment in  use,
equipment not in working order, 1ests carried out

in  sitw, samples disparched, unforeseen
circumstances, as well as orders given to the
CONLTAGLOT;

(b) detailed statements of all the quantitative and
gualitative elements of the work done and the
supplies delivered and used, capable of being
checked on the site and relevane in caleculating
payments to be made to the contractor.

The statemenes shall form an integral part of the work
register bur may, where appropriate, be recorded in
separate documents. The technical rules for drawing
up the starements shall be as set out in the special
conditions.
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The contractor shall ensure that statements are drawn
up, in pood ume and in sceordance with the special
conditions, in respect of work, services and supplies
which cannot be measured or verified subsequentdly,
failing this, he shall accepr the decisions of the
supervisor unless, at his own expense, he provides
evidence ta the contrary,

Entries made in the work register as work progresses
shall be signed by the supervisor and counrersigned by
the contractor or his representative. Il the contracror
objects, he shall cammynicate his views to the
supervisor within 13 days following the date on which
the entry or the statements objected o are recorded.
Should he fail to countersign or 1o submi his views
within the period allowed, the contractor shall be
deemed to agree with the notes shown in the register,
The comractor may examine the work register at any
time and may, without removing the dacument, make
or receive a copy of entries which he considers
necessary for his own information.

The econtractor shall, on request, provide the
supervisor with the information needed o keep the
work register in good order.

Article 40
Quatity of works and materials

The works, components and marerials shall conform
to the specifications, drawings, surveys, models,
samples, parterns and other requirements in the
coniract which shall be held at the disposal of the
contracting  authority or the supervisor for the
purposes of identification throughout the period of
[jﬂrff’rm;inﬂ:ﬂ‘

Any preliminary technical acceptange stipulated in che
special conditions shall be the subject of o request sent
by the contractor 1o the supervisor. The request shall
indicate the reference to the contrace, cthe lot number
and the place where such acceprance is to take place,
as appropriate. The components and materials
specified in the request must be certified by the
supervisor #s meeting the requirements for such
acceptance  prior 1o their Incorporation in the
works,

Even if materials or items to be incorporated in the
works or in the manufacture of components have been
technically accepted in this way, they may still be
rejected and must be replaced immediately by the
contractor if g further examination reveals defects or
faults. The contractor may be given the oppartunity 1o
repair and make good marerials and items which have
breen rejected, but such materials and items will be
aceepted for incorporation in the works only if they
have been repaired and made good to the satisfaction
of the supervisor.
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Article 41
Inspection and testing
41.1. The contractor shall ensure that the ¢components and

41.2.

41.3

41.4.

41.5.

41.6,

marterials are delivered to the site in time  allow the
supervisor to  procced with  acceptance of the
components and materials. The contractor is deemed
to have fully appreciated the difficultics which he
might encounter in this respect, and he shall not be
permitted to advance any grounds for delay in
fulfilling his ubligations.

The supervisar shall be entled, either by himself or
his agent, to inspect, examine, measure and test the
components, materials and workmanship, and check
the progress of preparation, fabrocation or
manufacture of anything being prepared, fubricated
or manufacturcd for delivery under the comtract in
arder to establish whether the compoencnts, matcrials
and workmanship are of the requisite quality and
quantity. This shall take place at the place of
manufacture, fabrication, preparation or on the site
or at such other places ay may be specified in the
contract.

For the purposes of such tests and inspections, the
contractor shall:

(a) provide to the supervisor, temporarily and frec of
charge, such assistance, test samples, parrs,
machines, cquipment, tools or materials and
labour as arc normally required for inspection
and testing;

(b) agree, with the supervisor, on the time and place
for tests;

{¢) provide secess for the supervisor at all reasonable
times wo the place where the teses are to be carricd
aut.

If the supervisor is not present un the date agreed for
tests, the contractor may, unless otherwise instructed
by the supervisor, proceed with the tests, which shail
be deemed to have besn made in the supervisor's
presence. The contraewr shall forthwith forward duly
certified copies of the test results to the supervisor,
who shall, if he has not artended the test, be bound by
the test results,

When components and materials have passed the tests
referred o in Article 41, the supervisor shall notify the
contracior or endorse the procedure’s certificare o
that effect,

If the supervisor and the contractor disagree on the
test results, cach shall give a statement of his views o
the other within 15 days after such disagreement
arises, The superviser or the contractar may tequire
such tests to be repeated on the same terms amd
conditions or, if sither party so requests, by an expert

41.7.

42.1.

42.2

41.3.

42.4.

o be selected by common consent, All test reports
shall be submitted 1o the supervisor who shall
communicate the results of these tests withaut delay to
the contractor. The results of the retesting shall be
conclusive. The cost of the retesting shall be borne by
the party whose views are proved wrong by the
reresting.

In the performance of his duties, the supervisor and all
petsons suthorized by hiem shall disclose only to those
persons wha are emtitled to know of it information
which he has abtyined by renson of his inspection and
testing of the methods of manufacture and operation
of the undertaking,

Article 42
Rcjcction

Components and materials which are not of the
specificd quality shall be rejected. A special mark may
be applicd to the rejecred components or materials,
This shall not be such as to alter them or affect their
commercial  value, Rejected  components  and
materials shall be removed by the contractor from the
site within a period which the supervisor shall specify,
failing which they shall be removed by the supervisor
as of right at the cxpense and risk of the contractor.
Any work incorporating rejected components or
materials shall be rejected,

The supervisar shall, during the progress of the works
and before the works are taken over, have the power
to order or decide:

{a) the removal from the site, within such time limits
as may bec specified in the order, of any
components or materials which, in the opinion of
the supcrvisor, arc not in accordance with the
L'l.._]l'lt'l'ﬁ(.:t.;

suitable

(b) the substitution of proper and

compaients or materials; or

{c) the demolition and proper re-execution, or
satisfactory repair, notwithstanding any previous '
test thereof or interim payment therefor, of any
work which, in respect of components, marterials,
workmanship or design by the contractor for
which he is responsiblc, is not, in the opinign of
the  supervisor, in  aceordance  with  the
countract, :

The supervisor shall, 2s soon as reasonably
practicable, give to the contractor notice in writing of
his decision specifying particulars of the alleged
defects.

The contractor shall with all speed and at his expense
make good the defects so specilied. If the contractor
does not comply with such order, the contracting
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41.5.

43.1.

43,3,

43.4,

2. The

authority shall be entitled to emplay other persons w
carry out the same and all expenses consequent
therenn or incidental thereto may he deducted by the
contracting authority from any moinies due or which
tnay becomce due to the contractor,

The provisions of Article 42 shall nat affect the right

of the contracting anthority to ¢laim under Articles 36
and 63,

Article 43
Property in plant and materials

All equipment, tempotary warks, planc and materials
provided by the conrracior shall, when brought on the
site, be deemed to be exclusively intended for the
execution of the works and the contragtor shall not
remove the same or any part thercof, except for the
purpose of moving it from one parr of the site to
another, without the consent of the supervisor. Such
consent shall, however, not be required for vehicles
engaged in transporting any staff, labour, equipment,
temporary works, plant or marerials to or from the
site,

special  conditions may provide char all
equipment, temporary works, plant and materials on
site owned by the contractor or by any company in
which the cantractor has a controlling interest shall,
for the duration of the execution of the works, be:

{a) vested in the contracting authority; or

(b) made subject toalien in favour of the contracting
authoricy; or

(¢} made subject to any other arranpement regarding
PriOLiLy inLerest ar security. ‘

In the evemt of rermination of the contracr in
accordance with Article 63 due to the contracror's
breach of contrace, the contracting authority shall he
cntitled to use the equipment, temporary works, plant
and materials on site in order to complete the
works.

Any agreement for the hice by the contractor of
equipment, temporary works, plant and materials
brought onto the site, shall conrain a provision chacon
request in writing made by the contracting authority
within 7 days after the date on which the rerminartion
under  Articlc 64 becomes effective, and on the
cootracting authority undertaking o pay all hire
charges in respect thereof from such date, the owner
thereof will hire such equipment, temporary works,
plant or materials to the contracting autharity on the
same terms as they were hired by the contractor, save

43.5.

44.1.

44,2,

that the contracting authority shall be entided to
permit the use thereof by any other contracior
employed by him for completing the works under the
provisions of Article 64 {3).

Upon termmation of the contract before completion
of the works, the contractor shali deliver to the
contracting authority any plant, temporary works,
equipment or martcrials the property in which has
vested in the contracring authority or been made
subject to alien by virtue of Aricle 43 (2), If he fails to
do so, the contracting authority may take such
appropriate action as it deems fit in order to obtain
possession  of such  plant, temporary works,
equipment and materials and recover the cast of so
daing {rom the contractor.

FAYMENTS

Article 44
General provisions

Payments shall be made in the national currency
except as orherwise stipulated in the contracr.

The administrative or technical conditions to which
the payment of advances, imterim and/or final
payments made in accordance with Arricles 45 o 56
are subject, shall be as stated in the special
conditions.

Article 45
Provisional price contracts

In exceprional cases, where a provisional price
contract has been awarded, the amounts payable
under the contract shall be calculated as follows:

{a) as for cost-plus contracts in Article 49 (1) {c);
or

{Ib) mitsally on the basis of provisional prices and,
after the eomditions for performing the contrace
are known, as for lump-sum contracts or unit
price eoncracts i Arricle 49 (1) {a) and (b}
respectively, or as in a compasire contrace.

The contractor shall supply such information as the
contracting  authortty or the supervisor may
reasonably require in respect of any matrer relaung o
the contract for the purpose of the calculation. Where
agreement cannot be reached on the valuation of the
works, the amounts payable shall be determined by
the supervisor.
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46.1.

46.2,

46.3.

46.4.

46.5.

46.6.

Article 46
Advances

If the special conditions so provide, advances shall be
granted to the contractor, at- his request, for
opcrations connected with the execution of the works,
in the cases listed hercinafter:

(a) as a lump-sum advance enabling him to meet
expenditure resulting from the commencement of
the eantract;

if be affords proof of the vonclusion of a contract
for the purchase or order of materials, plant,
equipment, machines and tools, necessary for the
execution of the contract, and of any other
substantial prior expenses such as the acquisition
of patents or study costs.

{b)

The special conditions shall state the amount of the
advances which shall not excecd 10% of the original
contraet price in respect of the lump-sum advance in
Article 46 (1) (a) and 20% of such prices for all other
advances in Article 46 (1) {b).

No advance shall be granted umil:
(a) the conclusion of the contract;

(b) provision to the contracting authority by the
procedure of the performance guarantee in
accordance with Artiele 15; and by

(¢} provision to the contracuing authority by the
contractor of a separate dircctly liable puarantee
for the full amount of the advance by the

institutions referred o in Article 15 {3), which

shall remain effective until the advance has been
completely repaid by the contractor out of
interim payments under the contract.

The eynteacror shall use the advance exclusively for
opetations connected with the exccution of the works,
Should the contractor misuse any portion of the
advance, it shall become duc and repayable
imediately and no further advance payments will be
tade to him.

Should the advance guarantee cease 1o be valid and the
contractor fail to re-validate it, either a deduction
equal to the amount of the advance may be made by
the contracting authority from future payments due to
the contractor under the contract, or the contracting
authority may apply the provisions of Article 15
(&).

If the contract is terminated for any reason
whatsoever, the guarantees securing the advances may
be invoked forthwith in order to repay the balance of

‘

46,7,

46.8.

47.1.

47.2

47.3.

48.1.

48.2.

48.3.

the advances still owed by the contractor, and the
guarantor shall not delay payment or raise objection
tor any reason whatever.

The advance gusrantes provided for in Articlc 46
shall be released as and when advances are repaid.

Further conditions and procedures for granting and
repaying advances shall be as laid down in the special
conditions.

Article 47
Retention sum

The sum which shall be rewsined from interim
paytnents by way of guarantee to meet the contracroc's
obligations during the maintenance period, and the
detailed rules governing that puarantee, shall be
stipulawd in the special conditions, provided that it
shall, in nu case, cxceed 10% of the contract price.

Subject to the approval of the contracting authaority,
the contracter may, if he so wishes, substirute, not
later than the date fixed for the commencesment of the
works, these retention sums by a retention puarantee
issued in accordance with Arvicle 15 (3).

The sum retained or the retention guarantee shall be
released within 20 days of the date of final acceprance
of the works.

Artcle 48
Revision of prices

Unless otherwise stipulated in the special conditions,
and cxccpt as provided in Article 48 (4) the contract
shall be at fixed prices which shall not be revised.

Where prices may be revisesl under the contract, such
revision shall take into account variations in the prices
of significant local or external elements which serve as
a basis for the calculation of the tender price, such as
manpower, services, marerials and supplics, as well as
charges laid down by law or regulation, The detailed
rules for the revision shall be as laid down in the
special conditions.

Prices contained in the contractor’s tender shall be
deemed:

(a) to have been arrived at on the basis of the
conditions in force 30 days prior to the latest datc
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fixed for submission of tenders; or in the case of
direct agreement contracts, on the dare of the
contract;

(b) to have taken account of the legislation and the
relevant rax artangements applicable at the
reference date fixed in Arricle 48 (3) (a).

ln the event of changes 1o, or introduction of, any
national or Stare statute, erdinanee, decree or other
law, ar any regulation or by-law of any local or other
public authority, after the date scated in Arricle 48 {3)
which causes a change in the contractual relationship
between the parties to the contract, the comracting
authority and the contractor shall cansult on haw best
to proceed further under the contract, and may as g
result of such consultation decide: .

(a) to modify the contract; or

(b} on payment of compensation for the resulting
imbalance by one party to the other; or

(¢} o rerminate the contract by mutual agreement.

In the event of a delay in the execution of the warks for
which the contractor is responsible, or at the end of
the period of performance revised as necessary in
accordance with the contract, there shall be no further
revision of prices within the 30 days before
provisional acceptance, except for the application of
new price indexation, if this is to the bhenefir of the
contracting aurhority,

Article 49

Measurement

49.1. The following methods shatl apply to the valuation of

works conrracis:

{a) For lump-sum contraces, the amount due under
the contract shall be determined on the basis of
the breakdown of the averalt contract price, oron
the basis of a breakdown expressed as a
percentage of the contract price corresponding 1o
complered stages of the works. Where items are
accompanied by quanriries, these shall be (irm
quantities for which the contractor has submitred
his all-in price, and shall be paid for irrespective
of the quantities of work actually carried out.

(b} For unit price contracts;

(i) the amount due under the contract shall he

calculated by applying the unit rates 1o the
quantitics actually execured for. the
respective items, in accordance with the
contract;

(1} the quantities ser our in the bill of quantiries
shall be the estmated goanriries of the
works, which shall not be raken as the
acrual 2nd correct quantities of the works to
be executed by the contractor in fulfilment
of his obligations under the contract;

(i) the supervisor  shall  determine by
measurement the actual quantities of the
works executed by the contractor, and these
shall be paid for in accordance with
Article 50, Unless otherwisc provided in the
special conditions no addinons shall e
made to the itemys in the Bill of gquantities
except as a result of a varanen in
acegrdanee with  Arricle 37 or  other
provision of the contract entitling the
contractor to additional payment;

{iv) the supcrvisor shall, when he requires any
parts of the wotks o be measured, give
reasonable notice to the coartractor o
atrend, or to send a qualified agent to
represent him. The contractor or his agent
shall assist the supervisor in making such
measuretnents  and  shall  furnish  all
particulars required by the supervisor.
Should the contractor not attend , or omit to
send such agent, the measurement made by
the supervisor or approved by him shall be
binding on the conrractor;

{vi the warks shall be measured net,
notwithstanding  any  peneral or  Jocal
custom, except where otherwise provided
for in the contract.

{¢) For cost-plus contracts, the amount due under
the contract shall be determined on the basis of
acteal costs with an  agreed additien for
overheads and profit. The special conditions
shall stipulate the informarion which the
cemtractor is required to submit to the supervisor
for the purpose of Arricle 4% (1} {c) and the
manner in which it should he submitted,

49,2, Where an item in the comtract i incicated as

‘provisional’ the provisional sum set aside for it shall
not be taken into accounc in calculating the
percentages referred to in Arccle 37,

Article 50

Interim payments

50.1. Unless otherwise specified in the special conditions,

the contractor shall submit an application for interim
payment to the supervisor at the end of each period
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50.3

teferred to in Anicle 30 (7) in a form approved by the
supervisor. The application shall include  the
following itcms, as applicable:

(a) the estimared contract value of the permanent
works executed up o the cnd of the period in
question;

(b} an amount reflecting any revision of prices

pursuant to Article 48,

an amount to be withheld as retention sum under
Article 47,

any credit and/or debit for the pertod in question
in respect of plant and materials on site intended
for, but not yet incorporated in, the permanent
waorks inthe amount and under the conditions set
out in Article 50 (2);

an amount to be deducted on account of the
advance repaytnent under the provisions of
Article 46, and

(f) any other sum to which the contracror may be
cntitled under the contract.

The contractor shall be entitled to such sums as the
supervisor may consider proper in respect of plant and
materials intended for, but not yet incorporated in,
the permanent works provided thar:

(a) the plant and materials conform with *the
specifications for the permanent works and are
sct out in batches in a way that they may be
recognised by the supervisor;

(b} such plant and materials have been delivered o

the site, and are properly stored and protected

against loss or damape or deterioration to the
satisfaction of the supervisor;

the contraciot's record of requirements, orders,
receipts and use of plant and materials under the
contract are kept in a form approved by the
tupervisor and such records are available for
inspection by the supervisor;

(d} the contractor submits with his statement, the
estimated value of the planr and martcrials on site
together with such documents as may be required
by the supervisor for the purpose of valuation of
the plant and materials and providing evidence of
ownership and payment therefor; and

where the special conditions so  provide,
ownership of the plant and materials referred o
in Article 43 shall be deemed to be vested in the
contracting authority,

Approval by the supervisor of any interim payment
certified by him in rcspect of plaut and materials
pursuant o Article 50 shatl be without prejudice to
the exercise of any power of the supervisor under the
contract to reject any plane or materials which are not
in accordance with the provisions of the contract.

504,

50.5

5.6,

507,

51.1.

51.2.

The contractor shall be responsible for any loss or
damage to, and for cthe cost of storing and handling of
such plany and materials on site and shall cffect such
addirtonal insurance as may be necessary to cover the
risk of such loss or damage from any causc.

Within 30 days of receipr of the said application for
interim payment, it shall be approved or amended in
such mannet that, in the supervisor's opinion, the
application reflects the amount due to the contractor
in accordance with the contract, In cases where there
is a difference of opinion as to the value of an item, the
supervisor's view shall prevail. On determination of
the amount due to the contracior, the supervisor shall
issue to the contracting authority and the contractor
an interim payment certificate for the amount due to
the contractor and shall inform the conreactor of the
works for which payment 1s being made.

The supervisor may, by an uwesim  payment
certificate, make any corrections or modilications to
any previous certificate issued by him and shall have
power to modify the valuation in or withhaold the issue
of, any interim payment certificate if che works or any
part thercof are nov being carried out to  his
satisfaction.

Unicss the special conditions provide otherwise, the
frequency shall be one interim payment per month.

Article §1
Final statement of account

Not later than 90 days after the issuc of the final
acceptance certificate referred to in Article 62, the
contractor shall submit 1o the supervisor a draft final
statement of account with supporting docwments
showing tn detail the value of the work done in
aceordance with the contract, together with all further
sums which the contractor considers to be due to him
undet the contract in order 1o enablc the supervisor to
prepare the final statement of account. The special
conditions may, however, in accordance with
Article 51 (6) state thac the draft final statement of
account and further proceedings relaced thereto, be
deale with before the issue of the provisional
acceptance certificate,

Within 90 days after receipt of the draft final
statement ¢f account and of all information
reasonably required for its verification, the supervisor
shall prepare the final statement of account, which
determines:

{a) the amount which in his opinion is finally duc
under the contract; and
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J1.3.

51.4.

51.5

51.4.

$2.1.

{b) after establishing the amounts previously paid by
the contracting authoricy and all sums o whicl
the contracting authority is entitled under the
contract, the halance, if any, duc from the
comitacting authority o the contescror, or from
the contractor to the contracting authority, as the
case may be,

The supervisor shall issue to the contracting authoricy
or to irs duly authorized representative, and to the
contracior, the finyl starement of account showing the
final umount to which the conteactor is entitled under
the contract, The contracting authority or its duly
authorized representative and the contracter shall sign
the final starement of account ag anacknowledgement
of the full and final value of the wurk performed under
the contract and shall pramprly submir 4 signed copy
to the supervisor, Flowever, the final statement of
account shall noe include smounts in dispute which
are the subject of negotiations, <onciliation,
arbirration ur litigation,

The final statement of accoum signed by the
eontractar shall constituce a written discharge of the
contracting unthority confirming that the roral in the
final starement of account represents full and final
settlement of all monies due to the conreactor under
the contract, other than those amounts which are the
subject of amicable scttlerment, arbitration o
lirigation. However, such discharge shall become
effective only after any payment duc in accordance
with the final statement of account has been made and
the performance guarantee referred to in Article 15
has been returned to the contractor.

The contracting authority shall not be liable to the
contractor for any martter or thing whatsnever arising
out of, or in accordance with, the contracr or
execution of the works, unless the contractor shall
have included a claim in sespect thereof in his drafe
Bnal statement of account,

The provisions of Article 31 may be varied by the
special conditions having regard to the pracrices in the
State of the contracting authericy,

Article 52
Direct payments to sub-contractors

When the supervisor receives g claim from - a
sub-conuraetor duly approved under Artcle 7 ta the
effect that the contractor has oot met his financial
obligations so far as the sub-contracor is congerned,
the supervisor shall give notice to the contractor either
to pay the sub-contractor or to inform him of the
reasons why payment should not be made. Should
such payment not be made, or reasons nor be Biven
within the period of notice, the supervisor may, after
satisfying himself that the work has been carried our,
certify, and the contracting autherity shall meet the

522

52.4.

52.5.

52.6.

531

debt claimed by the sub-contracior out of the sums
remaining due to the eontractor. The conrractor shall
remain entirely responsible for the work in respect of
which direct payment has been made.

If the contractor gives adequate reasoms for refusing to
meet all or part of the debt claimed by the
sub-contractor, the contracting authority shall anly
pay 1o the sub-contractor such sums as are not in
dispute, Sums claimed by the sub-contractor in respect
of which the contractor has given adequate ressons for
his refusal 10 pay shall be paid by the contracting
authority only afier the parties have come m an
amicable settlement, or after the decision of an
arbitrating authority or afrer a judgment of a court has
heen duly notified to the supervisor.

Direct payments o sub-conteactors shall not exceed
the value at contract prices of the services performed
by the sub-contractors for which they requese
payment; the value ar contract prices shall be
calculated or assessed on the basis of the bill of
quantities, the price schedule or the breakdown of the
lump sum price.

Direct payments to sub-contractors shall be made
entirely in the national currency of the couniry in
which the contract is performed, or parily in such
natonal currency and partly in foreign currency, in
accurdance with the contract.

Where direct payments o sub-contractors are made in
foreign currency, they shall be calculated in
accordance with Article $6. They shall not result in
any increase in the total amount payable in forcign
currency, as stipulated in the contract.

The provisions of Article 52 shall apply subyject te the

requirements of the law applicable by virtue of

Article 54 concerning the right to payment of
creditors who are beneficiaries of an assipnment of
eredic or of a collateral security.

Article 33
Delayed payments

Payment to the contractor of the amounts due under
each of the interim payment certificates and the final
statement of account issued by the supervisor shall be
made by the contracting authority within 90 days of
such certificate or statement being delivered to the
contracting authotity. If the period laid down for
payment has been exceeded, the contractor shall
gualify for interest calculated pro rata on the basis of
the number of days delay at the rate specified in the
special conditions, subject to a maximum period, also
specified therein. The contractor shall be enditled to
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53.2.

54.1.

54.2.

54.3,

55.1.

such payment without prejudice to any other right ot
remedy under the conmract. In the case of the final
statement of account, the interest for the delayed
payment shall be caleulated on a daily basis at the rate
specified in the special conditions.

Any default in payment of morc than 120 days from
the expiry of the period laid down in Artcle 33 (1)
shall enritle the contractor either not e perform the
ConLract or to terminate it.

Article 54
Payments to third parties

All orders for payments to third parries may be earried
out only after an assignment made in accordance with
Article 6, The assipnment shall be notified o the
contracting authority.

Motification of heneficaries of the assigmment shall he
the sole respoonsibility of the contractor.

In the event of a legally binding attachment nf the
prapenty of the contractor affecting payments due o
him under the contract, without prejudics to the time
fimit laid down in Aricle 33, the contracring
authority shall have 30 days, starting from the day
when it receives notificarion of the definitive lifting of
the obstacle to payment, to resume payments to the
CONTactar,

Article 55
Claims for additional payment

If under the contract there are circumstances which
the contractor considers entitle him to additional
payment, the contractor shall:

(a) if he intends to make any claim for additional
payment, give o the supervisor notice of his
intention or make such claim within 15 days after
the said circumstances become koown to the
contractor, stating the reason for his claim;
and

(b) as soon as is reasonably practicable after the dae
of such notice but not later than 60 days after
such notice, unless otherwise agreed by the
supervisor, submit to the supervisor full and
derailed particulars of his claim. In any event,
‘such particulars shall be submitted no later than
the date of submission of the draft final statement
of account. The comeractar shall thercafter
promptly submit such further particulars as the
supervisor may reasonably require 1o assess the
validity of the claim,

5§5.2.

55.3.

When the supervisor has received the full and detailed
particulars of the contractot’s claim that he requires,
he shall, without prejudice to Article 21 (4), after due
consultation with the contracring authority and,
where apprapriate, the contractot, determine whether
the contractor is entitled to additional payment and
notify the partics accordingly.

The supervisor may reject any chrim for addicional

payment which does not comply  with the
requirements of Article 35,

Article 56

Payments in foreigh currency

Where under the contract the conteactor is entitled to
payments in foreign currency, the rates of exchange for
calculating the payments shall be thosc prevailing, as
determined by the Cenural Bank of the Seate of the
contracting aurharity, 30 days prior to the latest date fixed
fur the submission of tenders for the contract. Such rates of
exchange shall not be varied,

57.1.

57.2.

58.1.

ACCEPTANCE AND MAINTENANCE

Article 57
General clauscs

Verification of the works by the supervisor with a
view to provisional o final acceprance shall take place
in the presence of the contractor. The abscnce of the
contracter shall not be a bar to verification on
condition that the contractor has been summeoned in
due form at least 30 duays prior o the datc of
verification.

Should exceptional circumstances make it impossible
to ascertain the state of the works or otherwisc
proceed with their acceptance during the period fixed
for provisional or final acceptance, a staterment
certifying such impossibility shall be drawn up by the
supervisor after consultation, where possible, with the
contractor. The verificarion shall rake place and a
gratement of acceprance or rejection shall be drawn up
by the supervisor within 30 days following the date on
which such impossibility ccases to oxist, The
contractor shall not invoke these circumstances in
order o avoid his obligation to present the works in a
state suitable for acceptance,

Article 58
Tests on completion
The works shall not be accepted until the preseribed

verifications and tests have been carried out at the
cxpense of the contractor. The contractor shall notify
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58.2.

59.1.

592

59.3.

the supervisor of the date on which such verificarion
and tests may commence,

Waorks which do not satisfy the terms and conditions
of the contrace, or in the absence of such terms and
conditions, which are not carried out in accordance
with trade practices in the Statc where the works are
locarced, shall, if required, be demolished and rebuilc
by the contractor or repaired ro the satisfaction of the
supervisor, otherwise this shall be done as of right
after due notice at the expense of the conrractar, by
order of the supcrvisor. The supervisor may also
require the demolition and reconstruction by the
conrracr, or tepair to the satisfaction of the
supervisor, under the same conditions of werk, in
which unacceptable materials have been used, or
carried out in the periods of suspension provided forin
Article 38. )

Article 59
Partial acceprance

The vonrracting suthority may make use of the
various strucrures, parts of structures or sections of
the works forming part of the contract as and when
they are completed. Any taking over of the structures,
parts of structutes or sections of the works by the
contracting authority shall be preceded by their partial
provisional acceptance. However, works may in cases
of urgency be taken over priar to acceptance provided
an inventory of ourstanding work is drawn up by the
supervisor and agreed ro by the contractor and the
supervisor  beforchand. Once  the contracting
authority has taken possession of a strucrure, a part
thereof ar section of the works, the contractor shall no
longer be required to make good any damape resulting
otherwise than from faulty construction
workmanship.

The supervisor may, at the request of the contractor
and if the nature of the works so permits, proceed with
partial provisional acceptance, provided thar the
structures, parts of structures ar sections of the works
arg completed and suited to the use as described in the
coneract.

In the cases of pardial provisional seceptance referred
to in Article 59 (1) and 59 (2) the maintenance period
provided for in Article 62 shall, unless the special
conditions provide otherwise, run as from the date of
such partial provisional acceprance,

Article 60

Provisional acceptance

60.1. The works shall be taken over by the contracting

authority when they have satisfactorily passed the

or

a2,

60.3.

60.4.

60.5.

tests on completion and a certificare of provisional
acceptance has been issued or is deemed to have been
issued.

The contractor may apply, by notice to the supervisor,
for a ceruilicare of provisional scceprance not carlier
than 15 days before the works, in the contractor’s
opinion, are complete and ready for provizional
acceprance. The supervisor shall within 30 days after
the receipt of the contractor's application either:

{a) issuc the cerificare of provisional acceptance to
the contractor with a copy to the contracting
authority  stating, where appropriate, his
reservarions, and, inter alia, the date on which, in
his opinion, the works were comgpleted n
accordance with the contracr and ready for
provisional acceprance; or

{b) reject the applicarion giving his reasons and

specifying the acrion which, in his opinion, is

required of the contractor for the certificate to be
issued.

If the supervisor fals either 1o issee the cernficate of
provisional acceprance or o reject the contractor’s
application within the period of 30 days, he shall be
decmed to have issued che certificate on the last day af
thar period. The cerrificare of provisional scceptance
shall not be deemed ro be an admission that the works
have been completed in every respect. 1€ the works are
divided by the contract into sections, the contractor
shall be entitled to apply for separate certificates for
each of the sections.

Upon provisional acceprance of the warks, the
contracror shall dismanile and remove temporary
structures as well as materials no longer required for
usc in connection with the performance of the
contract, tle shall also remove any liner or
obsrruction and redress any change in the condition of
the site as required by the contract.

Imymediately  after provisional acceptance, the
contracting authority may make use of 2ll the works as
completed.

Article &1
Maintenance obligations

The contractor shall be responsible for making good
any defect in, or damage 16, any part of the works
which may appear or occur during the maintenance
period or within 30 days afrer irs expiration and which
arises either from:

(a} the usc of defective plant or materials or faulry
workmanship or design of the contractor;
and/or
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61.3,

61.4.

61.5.

61.6.
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{b} any act or omission of the contractor during the
maintenance periog,

The contractor shall at his own cost make good the
defect or damage as soon as practicable. The
maintenance period for all items replaced or renewesd
shall recommence from the date when the replacement
or renewysl was made to the satisfaction of the
supervisor. If the contract provides for partial
acceptance, the maintcnance period shall be extended
only for the part of the works affected by the
replacement or renewal,

It any such defect appears or such damage occurs,
during the period referred to in Anicle 61 (1), the
contracting authority or the supervisor shall natify the
contractor. If the contractor fails to remedy a defect or
damage within the time limit stipulated in the
notification, the contracting authority may:

{a) carry out the waorks himsclf, or employ someone
else to carry out the works, ar the contractor's
risk and cost, in which case the costs incuered by
the contracting authority shall be deducted from
monics due to or from guarantees held against,

the contracior, or from both; or

(b} verminatc the contract,

If the defect or damage is such that the contracting
authaority has been deprived substantially of the whale
ot 4 part of the-benefit of the works, the contracting
authority shall, without prejudice to any other
remedy, be entitled to tecover all sums paid in respect
af the parts of the works concerned rogether with the
cost of dismantling such parts and clearing the site.

In case of cmergeney, where the contractur cannaot be
reached immediately or, having been reached, is
unable to take the measures required, the conrraciing
autharity or the supervisor may have the work carried
out at the expense of the contractor, The contracring
authority or the supervisor shall as soon ax practicable
inform the contractor of the action raken.

Where the special conditions stipulate that the
maintcnance work, necessitated by normal wear and
tear, shall be carried out by the contractor, such work
shall be paid for from & provisional sum.
Deterioration resulting from the circumstances
provided for in Article 2| or from abnormal use shall
be excluded from this obligation unless it reveals a
faule or defect justifying the request for repair or
replacement under Article §1.

The maintenance abligations shall be stipulated in the
special conditions and rechnical specifications. If the
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duration of the maintenance petiod is not specified, it
shall be 365 days. The mainenance period shail
commence on the dare of provisional acceptance.

After provisional seceptance and withou prejudice to
the maintenanee obligations referred to in Article 61,
the contractor shall no longer be responsible for risks
which may affect the works and which result from
causes not attributable o him. However, the
contractor shall be responsible as from the date of
provisivnal acceptance for the soundness of the
construction, as laud down in the special conditions or
in the Law of the State of the contracting zuthority.

Article 62
Final acccptance

Upon the expiration of the maintenance period, or
where there is more than onc such periad, upen the
expitation of the latest period, and when all defects or
dumage bave been recuilied, the supervisor shall issue
Lo the contractor a final acceptance certificate and a
copy thereof to the contracting authority stating the
datc on which the contractor completed  his
obligations under the contract to the supervisar's
satisfaction. The final accepeance certificate shall be
given by the supervisor within 30 days after the
cxpiration of the above stated period, or as soon
thereafter as any works as instrucied, pursuant to
Article 61, have been completed to the satisfaction of
the supcrvisor.

The works shall not be considered as completed unril a
final acceprance certificate shall have been signed by
the supervisor and delivered to the contracting
authority, with 3 copy to the contractor.

Norwithstanding the issue of the final acceprance
certificate, the contractor and  the contracting
authority shall remain liable for the fulfilment of any
obligation incurred under the contract prier o the
issue of the final acceptance certificate, which remains
unperformed at the time such final acceptance
certificate is issued. The naturc and extenc of any such
abligation shall be determined by reference o the
provisions of the contract.

BREACH OF CONTRACT AND TERMINATION

Article 63
Breach of contrace
Either party commits a breach of contract where he

fails to discharge any of his obligations under the
comtract,
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63.2.

63.3.

63.4.

64.1.

64.2,

Where a breach of contract oceurs, the party injured
by the hreach shall be entitled to the following
remedies:

{a) damages; and/or

(b) reemination of the contract.

Damages may be cither:
(a) general damages; or

(M) liquidated damages.

In any ease where the contracting auchoricy is entitled
to damages, he may deduct such damages from any
sums due 16 the contractor or from the appropriate
guarantee.

Article 64
Terminztion by the contracting aurhority

The contracring autharity may, at any time and with
immediate effect, tetminate the contract, except as
provided for under Article 64 (2).

Except as otherwisc provided in these peneral
conditions, the contracting authority may, after
giving seven days notice to the contractor, rerminate
the contract and expel the contractar from the site in
any of the cases where;

{a) the contractor fails to carry out the works
subsrannially in accordance with the provisions of
the contrace;

{b} the contractor fails to comply within a reasonable
time with a notice given by the supervisor
requiring him to make good any neglect or failure
to perform his oblipations under the contract
which seriously affects the proper and timely
performance of the works;

(c) the contractor refuses or neglects to carry out
administrative orders given by the supervisor;

(d) the contractor assigns the contract or
sub-contracts withour the aurhorization of the
contracting authority;

{c} the contractor becomes bankrupt or insolvent, or
has a recciving order made against him, or
compounds with his creditors, or carries on
business under a receiver, trustee or manager for
the benefit of his creditors, or goes into
liquidation;

{f) any adverse final judgment is made in respecr of
an offence relating 1o the professional conduet of
the contractor;

{g) any other legal disability hindering performance
af the contract occurs;

64.3

64,4,

a4.6,

(h) any orpanizational modification occors involving
a change in the lepal personality, nature or
control  of the contractor, unless soch
modification is recorded in an endorsement to the
CONItact;

(i) the contractor fails to provide the required
guarantee or insurance, or if the person providing
the earlier guarantes or insurance is not able to
abide by his commitments.

Termination shall be without prejudice to any ocher
rights or powers under the concract of the conrracting
authority and thc contractor. The contracting
authority may, thereafrer, complete the works himself
or canchide any other contrace with a third party for
the aceount of the contracter, The contractor’s
liahility for delay in completion shall immediarely
cease when the contracting authority expels him from
the site without prejudice o any hability thereunder
that may have already ocurred.

The supervisor shall, upon the issue of the notice of
termination of the contract, instruct the contractor to
take immediate steps to bring the works to a close ina
prompt  and  orderly manner and to  reduce
expenditure to a minimum.

. The supervisor shall, as soon as 15 possible after

termination, certify the valuc of the works and all
sums due to the contractor as at the date of
termination.

In the event of termination:

(a) a report of work performed by the contractor
shall be drawn up by the supervisor as soon as
possible after inspecuon of the works, and
inventory taken of temporary  structures,
materizls, plant and equipment., The contractor
shall be summoned ro be present during the
inspection and the taking of the inventory. The
supcrvisor shall alse draw up statements of
emoluments still owed by the contractor to
workers employed by him in relation 1o the
contract and of sums owed by the contractor to
the contracring anthority;

{h} the contracting autharity shall have the option of
acquiring in whole or in part temporary
structures which have been approved by the
supervisor, plant and  materials  specifically
supplied or manufactured in connection with the
cxecution of work under the contracr;

(¢} the purchase price of the temporary structures,
equipment, plant and materials referred to above
shall not exceed the unpaid portion of the
expenditure mcurred by the conteactor, such
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64.7.

G4.8.

64.9

65.1.

65.2.

(b

expenditure being limited to that required for the
performance of the contract under normal
conditions;

the contracting authority may purchase, at
market prices, the materials and items supplicd or
ardered by the conrractor and not already paid
for by the comracting authority on such
conditions as  the supervisor  considers
appropriaic.

(d}

The contracting authority shall not be obliged 1o make
any further payments to the contracror until the works
are completed, whereupon the contracting 2uthority
shall be entitled to recover from the contractor the
extea costs, if any, of completing the works, or pay
any balance due o the contractor prior to the
termination of the contract,

If the contracting authority wrminates the conract, it
shall be caticled to recover from the contractor any
loss it has suffered up to the maxitnom smount scaced
it the contrace. If ng maximum amaount is stated, che
contracting authority shall not be enutled to recover
more than the part of the contract price corresponding
to the valuc of that part of the works which cannot, by
reason of the comractor’s failure, he put to the
intended use,

Where the termination is ot due to an act or pmission
of the contractor, the later shall be entitled 1o claim in
addition 10 sums owing to him for work already
performed, an indemniry for loss suffered.

Article 65
Termination by the contractor

The contractor may, after giving 14 days notice to the
contracting abthority, terminate the contract if the
contracting authority:

{a) fails to pay the contractor the amounts due under
any cenificate issucd by the supervisor after the
expiry of the time limit stated in Article 53 (2);
or

consistently fails 1o meet his obligations after
repeated reminders; or

{c} suspends the progress of the works or any part
thereaf for more than 180 days, for reasons not
specified in the comiract, or not due to the
contractor’s defaulr.

Such termination shall be without prejudice to any
other riphts of the contracting autherity or the
contractor  under  the " contract. Upon  such
terminatian, the contractor shall, subject to the law of
the State of the contracting authority, be cntitled 1o
immediately remove his equipment from the site.

653

66.1,

66.2.

66.3.

66.4.

In the event of such termination, the contracting
authority shall pay the contractor for any loss or
damage the comractor may have suffered. Such
additional payment shall not exceed a limit which has
ter her specified in the contracr.

Article 66

Force majeurc

Neither party shall be considered 1o be in default or in
breach of his ubligations under the contract if the
performance of such obligations is prevented by any
cireumstances of foree majewre which arises after the
date of noufication of award or the dare when the
contract becomes effective, whichever is the carlict.

Thetenin force majeure, as used herein shall mean acts
of God, strikes, [ock-outs or other industrial
disturbances, acts of the public cnemy, wars whether
declared or not, blockades, insurrection, riots,
cpidemies, landslides, carthquakes, storms, lightning,
floods, washouts, civil disturbances, explosions, and
any other similar unforeseeable cvents, not within the
control of cither party and which by the exercisc of
due diligence neither party is able 1o overcome.

Notwithstanding the provisions of Articles 36 and 64,
the contractor shall not be liable to forfeiture of his
performance guarantee, liquidated domages ar
terminauon for default if, and to the extent that, hix
delay in performance or uther failure 10 perform his
obligations under the contract is the result of an evemn
ol force majerre. The coneracting authority shall
similarly not be liable, notwithstanding the provisions
of Articles 53 and 65, to payment of interest on
delayed payments, for non-perforimunce or for
termjnation by the contractor for defzult, if, and to
the extent that, the contracting authority’s delay or
other failure to perform its obligations is the result of
Jorce majeure.

If either party considers that any circumstances of
force majeure have occurred which may  affect
performance of his obligations, he shall prompily
notify the other party and the supervisor, giving
details of the natre, the probable duration and the
likely cffcct of the circumstances. Unless otherwise
direcred by the supervisor in wriring, the contractor
shall continue to perform his obligations under the
contract as far as is reasonzhbly pracricable, and shall
seck all reasonable alternative means for performance
of his obligations which are not prevented by the force
majeure cvent. The contractor shall not put into effect
such alternative means unless direcred so to do by the
Supervu_i.t_'lr.
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67.2.

67.3.

67.4.

If the contracror incurs additional costs in complying
with the supervisor’s directions or using alteenative
means under Article 56 (4), the amount thereof shall
he cerrified by the supervisar.

If cireutnstances of force majenre have occurred and
continue  for a period of 180 days chen,
notwithstanding any extension of time for completion
of the works that the contractor may be reason thereof
have been granted, cither party shall be entitled
setve upon the other 30 days' notice to terminate the
comtract. If, at the expiry of the period of 30 days,
force majenre stll continues, the conteact shall
terminate and, in consequence thercof under the law
governing che conrract, the parties shall be released
from further performance of the contract,

Article 67
Decease

Where the contractor is a natural person, the conrract
shall be automatically terminated if that person dies,
However, the contracting autherity shall examine any
propasal made by the heirs or beneficiaries if they have
notified their wish to ontinue the contract. The
decision of the comracting autherity shall be notified
to those concerned within 30 days of receipt of such
proposal.

Where the contractor consists of natural persons and
onc or more of themn die, a report shall be agreed
between the parties on the progress of the works and
the contracting autherity shall decide whether o
terminate or continue the contracr in accordance with
the undertaking given by the survivors and by the heirs
or beneficiaries, as the case may be.

In the cases provided for in Article 67 (1) and 67 (2),
petsons offering fo continue to perform the contract
shall notily the comracting aurhority thercof within
15 days of the date of decease.

Such persons shall be jointly and severally liable, or ax
otherwise stated 1n the special conditions, for the
proper performance of the contract to the same extent
as the deceased contracror. Continuation af the
contract shall be subject o the rules relating to
establishment of the guarantee provided for in
Arricle 15,

68.1.

68.2.

68.4.

6R.5.

SETTLEMENT OF DISPUTES

Article 68
Settlement of disputes

The contracting authority and the contractor shall
male every effort ro amicably settle disputes relating
ta the contract which may arise between them, or
between the supervisor and the contractor.

The special conditions shall prescribe:

{a) the procedure for the amicable sectlement of
dispures;

(b} the time limits within which the amicable
settlernent  procedure may be invoked afrer
natification of the dispure to the other party and
the maximum time limit within which such
settlement may be reached, which may nor
exceed 120 days from the commencement of the
adopted procedure;

{c) the time limits For responding m writing to a
request for amicable sertlement or to other
requests permirred during the eourse of that
procedure and the consequence of failure o
comply with those time Limits.

. The parries may agree ro the senlement of the dispute

by conciliarion witchin a specific time limit by a third
party after the amicable settlement procedure adopred
has failed.

The amicable scttlement or conciliation procedure
adopted shall in all cases invelve a procedure in which
enmplaints and responses are notified to the other
party.

Il'l tI'H‘.' :i.l)!ﬂ:l'lCC f,]f."ll'l .'tmicablc ﬁﬁttlcmcnr or Sct[lelnent
by conciliation wichin the maximum time limits
specified, the dispure shail:

(a) in the case of a national contracet, be settled in
accordance with the national legislation of the
State of the contracting authority; and

(B} inthe casc of arransnarional contract, be settled,
either:

(i) if the parties to the contract so agree, in
accordance with the natienal legisladon of
the State of the contracring authority or its
established international practices; or

{ii) by arbitration in accordance with the
procedural rules adopeed in accordance with
the Convention.







