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I — INTRODUCTORY RULLS

Article 1

Scope of application

Disputes relating to a contract financed by the Furopean
Development Fund {EDF) which, pursuant 1o the provisions
of the general conditions and  the special  cunditions
governing the conrract, may be sertled by conciliarion or by
arbitration shall be sewled in accordance with these
procedural rules,

Article 2
Dcfinitons

In these rules, unless the context requires otherwise, the
following words and expressions shall have the meaning here
assigned o them:

ACP State: a Seatc belonging to the African, Carjbbean and
Pacific group of States which are signargries o the
Convention,

Member State: 3 Member State of the Europesn Econcomic
Communirty (EEC),

administrative agency: the agency in the ACT State given the
funcidon of serding by administrarive methods disputes
arising under ar in canncction with contracts to which the
contracting authority is a party,

the tribunal; the arbirral tribunal,

appofnting authority: the authority agreed by the parties to
an arbicration, or in the absence of such agreement, identified
by these rules, as the authority to appomt an arbireator,

contracting anibority: the State or the legal person novernsd
by public or private Liw which concludes the cantract or on
behalf of which the contracr is concluded,

the Convention: the relevant Convention between the ACDH
Stares andd the EEC,

the Cawncil of Ministers: the ACP-EEC Council of Ministers
referred tor in the Convention,

the costtract: an EDF contract for works, supplics or
5CTVICES,

clamant: the  party  which  commences  arbitration
proceedings by giving natice to the other party requesting the
arbitration and submitting claims,

respondent: the party to the arbitration against whom claims
are tade,

parey; when used in connection with an arbitration, the
claimant or respondent in the arbitration,

3.2,

4.1,

4.2,

5.1,

Article 3
Notice and calculation of time

Any natice provided by these rules shall be served by
registered letrer or physically delivered with a request
for a dned acknowledgerment of receipt in either case.
A notice shall be deemed 1o have been received an the
day it is so delivered.

Far the purposes of calculating a period of ime under
these rules, such period shall begin to run on the day
following the day when a notice, communication or
proposal, is received. If the last day of such period is
an official holiday or a non-working day, ar the
address mentioned in the notice, communication or
proposal, the period shall be extended until the firse
warking day which follows. llowever, official
holidays or non-warking days occurring during the
ranning of the period of time shall be included in
caleulating the period,

Article 4
Exhaustion of internal administrarive procedures

A dispuie shall not be referred 1o arbitration under
these  rules  unless  wll  internal  adminisceative
procedures provided by the ACP State for scrtlement
ofsuch disputes have been ar arc deemed to have been,
exhausted. Recourse to administrative proceedings
shall be deemed to have been exhausied if no final
decision has been jssued by the administrative agency
within.120 days of the receipt of the initial application
for settlement by it,

[ cases where recourse 1o administrative procedures
by an applicant is, due to the absence of such
procedures in the ACP Stare, not possible, a dispurce
may be referred o arbitration under these rules anly
after the applicant has given notice of this compliant
to the other party, and no meaningful steps have been
taken by that other party o remedy or correcr the
rause of complaint within 120 days after the receipr of
the notice.

Article §
Conciliation

At any time before a request for arbitration, a person
with the right 10 request the arbitration may request
the amicable inrervention of the agency financing the
contract or the scrdement of che dispute by
comeiliation in accordance with these rules,
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5.2.

5.3,

5.5.

5.6,

5.7.

5.8,

5.9

5.10.

If the parries to the dispute agree, the conciliation shall
be conducted by a sole conciliator, otherwise it shall
be conducted by a committee of three conciliators,

To qualify for appointment as conciliator, the person
must have the nationality of one of the signatory States
Uf thﬂ CC"nvﬁnriCln.

Where the conciliation is 1 be conducted by a sole
conciliator, the parties o the dispuie shall agree on the
conciliator. Where the coneiliation 1s to be conducied
by a conciliation committce, cach of the parties to the
dispute shall nomingte one of the members of the
committee, The third member of the committee who
shall be chairman, and wha shall be of a nationalivy
other than that of the parties involved, shall be chosen
by the other members of the compiee.

The party making a request for conciliation shall
notify the other party of the request.

The request shall consist of a statement of the case of
the applicant and shall be accompanicd by copics of
refevane papers and documents, The request shall also
contain the name and addreess of the peeson proposed
or nominated 2s a conciliator.

Within 60 days of receipn of the notice of the request,
the other pariy shall notify the applicant whether he is
prepared to accept an attempt at conciliation, and in
that event to submit to the applicant a rcply to the
applican’s case. The reply shall also contain the name
and address of the person proposed or nominated by
the orher party as a conciliatoe.

Within 30 days of the receipLof the reply, the members
of the conciliation committee selected by the parties
shall nominate the chairman.

The procesdings of the conciliator or conciliation
comimitiee shall be as informal and expeditious as-is
compartible with a just and objective scttlement of the
dispute and shall be based on a fair hearing of cach
party.

Each of the partics may appcar in person or he
represented by an agent of his choice.

the conciliator  or
submit  terms  of

the case,

shall

After  cxamining
conciliation committce
scttlement to the partics.

Should s settlemment result, the conciliator ore
canciliation cotnmittee shall draw vp and sign a
record of the settlement, The record shall be signed by
the parties o signify their acceptance thereaf. The
record of the settlement so signed by the partics shall
be binding upon them.

5.11. Copies of the record of scetlement so signed shall be
given to the partics.

5.12. Should a setlement not result, the partics shall be at
liberey to refer their dispute to arbirradion under these
rules, in which case, nothing that has teanspired in
connection with the proceedings before the conciliaar
or concilintion connmittee shall in any way affect the
fepal rights of aoy of the parties at the arbirration.

5.13. No person having sat as a conciliator or a member of a
conciliation committee for the scttlement of a dispute
may be appointed arbitearor for the same matter.

[l - THE TRIBUNAL

Artic e 6
Nauonality of arliirators

To qualify for appointment as an arbitrator, a person must
have the nationality of one of the signatery States of the
Cunvention.

Article 7
Mumber of arbitrators

If the partics agree, the tribunal shall be constivured] by one
arhitrator only. Such apgreement must be reached by the
partics within 15 days after receipt by the respondent of the
notics commencing the arbitration proceedings as provided
for in Article 18, If che parties fail to agree to arhicration by
one arbitrator within the time specified, or if they otherwise
agree, the tribunal  shall be  constituted by three
arbitrators.

Article ¥
Appomtment of sole arbiteator

8.1. It asole arbitrator is to be appointed, the parties shall
agrec on that arbitrator or upon the appointing
authority for making the appointment thercof within
60 days afier the commencement of the arbitration
proceedings as laid down io Acicle 18,

8.2, Where:

{a) the parties are unable to agree cither on the
arbitrator or on the appointing authority within
the specificd 60 days; or

(b} the appeinting authority ageeed by the parties
refuses to act, or fails to appoint the arbitrator,
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within 60 days of receipt of the partics’ request arbitration specified in Article 18.1 and a copy of the
therefore, contract under or in connecrion with which the

dispute has arisen. The appointing authority may
_either party may request the most senior in rank from require from either party such information as he
amongse the judges of the International Court of deems necessary to fulfil his function, -
Justice at the Hague who arc nationals of the ACP
“States and the Member States to exercise the powers of
the appointing authority, 10.2. Either patty may propase names af persons suirable
for appointment as arbitrators to the appointing
autharity, Where such proposal is made, the full
names, addresses and nationalities of 1he persons
Article 9 rroposed shall be given, together with a description of
their gualificarions,
Appoinement of three arbitrators
9.1, If three arbitrators are to he appointed, cach party 10.3. The a[':pnimin;; authority shal] aanirzt the nrb_itramr
shall appoint one arbitrator, The two arhitrarors thus or arbitrators as promptly as possible, In making the
appointed shall choose the third arbitrator whe shall appointment, the appointing authyrity shall:
be the presiding arbitrator of the tribunal,
{a) have regard to such considerations as arc likely 10
9.2, The appointment by cach party of an arbitracor shall secure the appeintment of an independent and
be made wichin 60 days from the date of the agreement impartial arbitrator of o nationality other than
between the partics thar the tribunal be constitued by the nationalities of the parties, and of high moral
three arbitrators, ar the dare when the constitution of standing, who has 4 recognized Lompetence in
the tribunal by a sole arbitrator was, in terms of the field of law, technical knowledge or finance
Article 7.1, excluded, applicable fo the matters in dispure; and
9.3, If (b) unless both parties agree atherwise, or the
appointing authority decides in his discretion that
{a) within 30 days sfter the appointment by cach the procedure is not appropriate for the
party of his arbitrator, the two appointed particular  case, wse the following list
arhitrators have not chosen the third arbitraror; procedure:
or :
{1) theappointing amhority shall communicate
{b) within 30 days after che receipt of the naotification to both parties an identical list containing ac
of the appaintment by one party of an arbitrator least three names of persons qualified for
the other party has not notified the first panty of sppointment as arbitrators in terms of
the arbitrator he has appointed, Articles 6.1 and 10,3 (a);
the required arbitraror shull upon request by either {ii} within 30 days after the receipt of this list,
party, be appointed by the appointing autharity. cach pany may return the list to the
appointing  authority  afrer delering  the
9.4. The appuinting authority shall be agreed hy the name or names to which he objeces, and

parties not later than 60 days afrer the particular
failure which gives rise to the need o invoke that
authority. If after the expiration of thar period an
appointng authority has not been agreed by the
parties, cicher purty may request the most senior in
rank from amongst the judges of the International
Court of Jusrice at the Hague who are nationals of the
ACFP Stares and the Member States to exercise the
powers of the appointing autharity,

Article 10

Appointments by the appointing authority

10.1, When an appointing authority is requested to appoint

an arhitrator, the party which makes the request shall
send 1o the appointing; authority a copy of the notice of

numbering the remaining names on the list
in the arder of his preference, If the lst is not
returned or no alteration is made in the
order in which the names appear in the
original hist, the names on that list shali be
deemed to have been appraved by the party
concetned in the order in which they
appear;

(iti) upon receipt af the list returned by both
parties, or after the expiration of the rime
Limit for the return, whichever is the carlicr,
the appointing aurhority shall within 30
days appaint the arbitrator from among the
names approved or deemed to be approved,
on the list and in accordance with the order
of preference indicated by the parties;

{iv} Hfor any reason the appointment cannor be
made sccording o this procedure, the
anooinung  anthoriry

i ARAAn -
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11.1.

11.2.

suitablec arbitrator, having due regard 1o the
interest of the parties, the nawre of the
dispute and, where applicable, the fact that
onc of the parties is a Siate.

Article T1
Challenge of atbitrators

A prospective arbitrator shall disclose to those who
approach him in connection with his  possible
appointment any facts or circumstances likely to give
rise ta justifiable doubts or suspicion as to his
impartiality or independence, A persom appoinced
arbitrator shall disclose such Fuety or circumstances to
the pariies unless they have alredy been informed by
ham of these circumstances.

Any arbitrator may be challeaged by a party if facts or
circumstances exist which give rise to justifiable
doubts or suspicion ai to his imparuality or
competence. However a party may challenge an
arbitrator appointed by him, or in whose appoinumnent
he has parricipated, only for reasons of which he
becomes aware aller the appointment has been
made.

A party who intends to chatlenge an achitrator shall
send a notice of his challenge in writing, stating the
rcasons therefor o the tribunal, the chalienged
arbitrator and the other party. The notice shall be sent
within 15 days of the constitution of the tribunal or of
the appointment of the challenged  arbitrator,
whichever is later, or within 15 days after the
circumstances justifying the challenge become known
to the party making the challenge.

Where a chatlenge made by one party is agreed by the
other party, or where the challenged arbivrator
withdraws from office, the authority of chat arbitrator
in the arbitrauon proceedings shall  forthwith
terminate, Bue neither the agreement of the partics to
the challenge, nor the withdrawal from office of the
challenged arbitrator, implics an aceeprance of the
validity of the grounds of the challenge issued.

. If the ather party does not agree to the challenge, o if

the challenged arbicrator docs not withdraw, a
decision on the chalienge shall be made as follows:

{(a) where the appoinument of the arbitrator was
made by an appointing authority, by that
authority;

{b) where the appointment of the arbitrator was not
made by an appointing authority, by the other
members of the wibunal, if there are such
athers;
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{¢) in all other cascs, or in case of disagrecment
between the other members of the tribunal, by an
appointing; auwthority  designated or 10 be
designated in wecordance with the progedure
provided in Artich: %.4.

The decision of the authority specificd herem shall be
final,

Article 12
Heplacemene of arbitrawor

Irn the fallowing cases, a substitute arbicrator shall be
appointed in accordance with the procedure laid
down in Arricles 8,9 wind 10 which is applicable to the
appointment of the particutar arbiirator being
replaced:

(a) achallenge to an arbicacor has been agreed o by

the ather partys or

(b} a challenged arbirrator has withdrawn from
olfice; ar

{c) notwithstanding the absence of agreement of the
other party, or a refusal by the challenged
arbitrator to withdraw, a challenge to an
arbitrator is sustned; or

(d) an arbitrator dies during the course of the
arbitration proceedings; or

(e} for any other reason, an arbiwator fails to actor it
becomes impossible de jure or de facto for him to
perform his functions,

If an arbitrator is replaced, any hearing  hetd
previously may, at the discretion of the tribunal, be
repeated, andd any decision or order made in the course
of the proceedings may be sct aside by the tribunal.

1. — THE ARBITRATION PROCEEDINGS

Article 13
General provisions

Subject 10 these rules, the tibunal may conduct the

arbitratton in soch  manner  as it considers
appropriate,
. The tribunal shall conduct the arbitration s

expeditiously and with such due regacd for the saving
of costs as is consistent with Jdoing justice between the
partics. The parties shall be treated with equality, and
at any stage af the procecdings each of them shall be
given a full opportunity of presenting his case.

If either party so requests at any stage of the
proceedings, the tribunal shall held hearings for
presentation of evidence by witnesses, including
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13.4.

14.1.

14.2

14.3.

14,4

15.2,

expert witnesses, ot for oral argument. ln the absence
of such a request, the tribunal shall decide whether to
hold such hearings or whether the proceedings shall be
conducied an che basis of documents and other
materials.

All documents or information supplied to che cribunal
by one party shall at the same time be communicated
by that party to the other party. No such document or
information may be used in support of a party’s case
unless there is proof that it has been communicated o
the other party.

Article 14
Applicable faw and procedural cules

The tribunal shall apply the law of the State of the
contracting authority to the marters in dispute, unless
otherwise specified in the contract, in which case the
tribunal shall apply the law so specified. In all cases,
the tribunal shall decide in sccordance with the terms
of the contract, and may take into account the usages
of the rrade applicable to the rransaction.

Where the applicable law is silenr on any specific
point, the tribunal shall apply the conflict of laws rules
resulting from the law applicable to the contract. The
tribunal may not decline to make an award on the
graund that the law is silent or obscure on th

p(_‘)int.

Notwithstanding the provisions of Articles 5.1 and
14,1, if the partics cxpressly so autharize the tribunal
in the course of the arbitration proceedings, it shall
decide as amicable compositor or ex agequo of
frtrenar.

The entire arbitration proceedings shall be conducted
in accordance with these rules. In the absence of
agreement between the parties, any procedural matter
which 1s not provided for in these rules shall be
decided by the tribunal, which shall ensure in
particular, in such a case, thar the principle of equality
hetween the partics is obscrved.

Article 15

Language of the proceedings

. Arhitrations proceedings shall be conducred and the

arbirauon  award made in the language of the
contract, the erms ar execution of which gave rise to
the dispute.

The reibunal may order that any documents annexed
o the statement of claim or statement of defence,
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16.2.

and any other document or exhibic submired in the
eourse of the proceedings, and which are not drawn
up 1in the language of the proceedings, shall be
accompanied by a certified translation into the
language of the proceedings.

Article 16

Venue of the proceedings

. Arbitration proceedings shall be conducted in the ACP

State in which the contract was awarded or
performed. However, the tribunal may, with the
agreement of the partes and for good cause, decide to
conduct the arbitration in some other place, In
deciding on such ather place, the rribunal shall have
regard to the circumstances of the case, incloding the
costs involved, the convenience of the parties, and rhe
potential adverse effect of the procedural rules of an
alternative  venue on  the parties the
procecdings,

.(!l'l(l

Subject to Article 16.1, the tribunal may hold some
hearings and meetings at any place it deems
approptiate, having regard to the circumstances of the
case.

The tribunal may meet ar any place it deerns
appropriate for the inspecrion of the works, goods,
other property or documents. The parties shall be
given sufficient notice to enable them to be present at
such inspecrion.

Article 17

Representation and assistance

The parties may be represented and/ or assisted by persons of
Lllt'ir C]u)i:.‘&. Thf nimes .’!I.'ICI ﬂ(i(lrﬂ.‘iﬁ(‘ﬁ (_)F 'jl_'ﬁh POrsOs must
be communicated in writing o the ather party and to the
tribunal, Such communication must specify whether the
person named is appointed for the purpose of representation
0Or assistance.

1%.1.

Article 18
Commencement of arbitration proceedings

The claimant in an arbitration shall give to the
responcdent a notice of arbitration. Such notice shall be
mimesbarred unless it s given not later than 20 days
afrer the receipt of the decision ¢losing the final
administrative proceedings taken in the ACP Seate, or,
where no  such administrative procedures are
available, not later than 20 days after the expiry of the
120 days provided for in Arricle 4.2 for the remedy of
a complaint notified 1o the other party.
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18.3.

18.4,

12.1.

19.2.
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Arbitration proceedings shall be deemed 1o commence
on the date on which the notice of arbitration is
received by the respondent.

The notice of arbitration  shall ioclude  the

following:

(a} a demand that the disputc be referred 1w
arbitration;

(b) the names and addresses of the partics and their
natignality at the time of the notice;

(c) areference 10 the contract out of or in eelauon to
which the dispute arises, and the particular clause
or clauses in the contract being invoked or
challenged;

(d} the general nature of the claim and the amount
involved, if any;

{e] the relicf or remedy sought;

() a bricf staement, with dawes, of any
administrative proceedings or of the notice given
of complaints, and the outcome of such steps;

(g} a proposal as to the number of arbitrators (i. e.,
onc or three).

The notice of arhitration may also include:

{a] the name of the person and/or the authority
proposed for appeintment as a sole arbitracor
and/or appeinting aothority referred to in
Article 8.1,

() the notfication of che appeointment by the
claimant of an arbicrator referred 1 in
Aructe 9.

{c) the statement of claim referred to in Article 19.

Article 19
Statement of clam

Unless the statement of clain was contained in the
notice of arbitration, within a time limit to be
determined by the cribungl, the claiment shall
communicatc his statement of ¢laim in writing to the
respondent and to cach of the arbitrators, A copy of
the contract shall be annexed therero,

The statement of claim, signed and dated by the
claiment and/or his duly authorized represcnrative,
shall include the following particulars:

(a) the names and addresses of the parties,

(b) a statement of the facts supporting the claim;

0.2,

20.3.

2014,

{c} the points at issuc;
id} the relief or remedy sought,

The clument shall cither anoex o his statement of
claim all documents he deems relevant or add a
retecence w the documents or other evidence he will
submir.

Article 20

Statement of defence

. Within a time limit to be determined by the tribunal,

the respondent shall communicate his statement of
defence in writing to the claiment and w each of the
arhitrators.

The statement of defence shall reply to the particulars
of the statemene of claim given in compliance with
Arucle 19.2 (b), (c) and (d). The respondent shall
cither annex tohis statement the documents on which
he relies for his defence or add s refercnce to the
documents or other evidence he will submit.

In this statement of defenee, or at g later stage in the
atbitration procecdings, if the wribunal decides thar
the delay was justified under che circumstances, the
respondent may make a counter-claim arising out of
the same contrack, ot rely on a claim arising out of the
same contract for the purposc of a set-off,

The provisions of Aricle 19.2 shall apply to a

counter-chaim and a claim relied an for the purpose of
a ser-off.

Article 21

Amendinents to the claim or defence

During the course of the arbitration proceedings either party
may wmnend or supplement his claim or defence unless the
tribunal ¢onsiders it inappropriate to allow such amendment
having regard to the delay in muaking it or the undue hamm
that it would cause to the ather party,

22.1.

22.2.

Article 22
Pleas to the jurisdiction of the tribunal

The tribunal shall have the power to fule on objections
to its jurisdiction,

The tribunal shall have the power to determine the
existence ar the validity of the contract. A decision by
the tribunal that the contract is null and void shall not
affect the validity of the arhitration clause in the
contract ar the agreement to submit the dispute o
arbitration, and thercfore, shall nor affect the
application of these rules.
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22.3. Aples that the tribunal does not have jurisdiction shall
be raised notlarer chan in the statement of defence or,
with respect to a counter-claim, in the reply w the
counter-claim. This provision shall also apply to new
claims and counter-claims admitted in the course of
the proceedings,

22.4. In peneral, the tribunal should rule on a plea
concerning its jurisdiction as a preliminary question.
However, the tribunal may procesd with the
arbitration and then rule on such a plea in its final
award.’

Article 23
Further written statements

The rribunal skall decide which further written starements, in
addition ro the statement of claim and the statement of
defence, shall be required from the parties or may be
presented by them amd, if so, the manner in which they shall
be presented, and shall fix the time limis for communicaring
such statements,

Article 24
Time limits

The time limits fixed by the tibunal for the communication
of written statements (including the statement of claim and
statement of defence) shall nat, in cach case, exceed 45 days.
However, the tribunal may extend the vime limics if ic
eomcludes that an extension is justified.

Article 25
Evidence

25.1. Each party shall bear the burden of proving the fact
relied on te support his claim or defence.

25.2, The wibunal may, if it considers it appropriate,
require the parties to deliver to the tribunal and eo the
other party, within such tme limit as the tribunal shall
decide, 1 summary of the documents and other
evidence which thar party offers to presenc in support
of the [acts in issue sct out in his statement of claun or
statement of defence.

25.3. Arany time during the proceedings, the tribunal may
require the partics to produce documents, exhibics or
other evidence within such thme limit ax the tribunal
shall decermine.

Article 26
Oral proceedings
26.1. Inthe event of an oral hearing, the tribunal shall give

the parties adequate advance notice of the date, rime
and place thereof,

26.2. If witnesses are to be heard, each party shall
communicate to the iribunal and to the ather party, at
least 15 days before the hearing, the names and
addeesses of the witnesses he intends to call, the
subjects upon and the languapges in which soch
witnesses will give their westimony.

26,3, The tribunal shall make arrangements for the
transfation of oral statements made ar a hearing and
fora record of the hearing if either is deemed necessary
by the tribunal uniler the circunstances of the case, or
if the parties have agreed thereto and have
communicated such agreement to the tribunal ac leas
15 days before the hearing,

25,4

Hearings shall be held in camera unless the parries
agree otherwise. The tribunal may require the
retirernent of any witness or witnesses during the
testimony of other witnesses, The eribunal is free to
determine the manmer in which wimnesses are
examined, without prejudice to the right of each
Parry, 2t ils request, to question witnesses prescnted
by the other party.

26.5. Evidence of witnesses may also be prescnred in the
form of sworn written statements signed by them.
However, at the requesc of either party and whit the
leave of the tribunal, such witnesses may be heard at a
hearing where the parties shall have the opporttunity to
be present and 1o question the witnesses.

26.6. The 1tribunal shall determine the admissibiliry,
relevance, materiality and weight of the evidence
offered,

Articls 27

27.1. Acthe request of either party, the tribunal may take
any interim measures it deems necessary in respect of
the subject matter of the dispute, including measurss
for the conservation, preservation or safe-custody of
the goods forming the subject matter in dispute, such
as ordering their deposit with a third person or the gale
of perishable goods, The tribunal may also order the
deposic of a sum of money or the provision of a
sccurity to guaramee the whole or any part of the
amounts in dispute. In the event of failure to do so, the
tribunal shall be cntitled o draw such conclusions as
may logically be imputed to such failure,

27.2. Such interim measures may be established in the form
of an interim award, The tribunal shall be entitled to
require security for the costs of such measures.
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28.1.

28.2.

28.3.

28.4,

29.1,

29.2.

Article 28
Expents

The tribunal may appoint one or more independen
Bxperts [0 examing and report to it, in writing on
specific issues to be determined by the tribunal, A
parry shall have the right to object to an expert on the
ground of competence and partiality and if such
objection is sustained by the tribunal that expert shali
withdraw. A copy of the expert’s terms of reference,
established by the tribunal, shall be communicated to
the partics,

The parties shall give the experr any relevant
information or produce for his inspection any relevant
documents or goods that he may require of them, Any
dispute between 2 party and such expert as ro the
relevance of the required mformation or produociion
shall be referred to the wibunal for decision.

Upon receipt of the expert's report, the tribunal shall
communicate a copy of the report Lo the parties who
shall be given the opportunity to express, in writing,
their opinion on the report. A party shall be entitled to
examinc any document on which the expert has relied
in his report.

At the request of either party, the expert, after delivery
of the report, may be heard at a hearing where the
partics shall have the epportunity to be present and to
question him.” At this hearing cither party may call
expert withesses in order to testify on the points at
issue, The provisions of Article 26 shall apply 10 such
proceedings.

Article 29
Delaul

If, within the time limit fixed by the reibunal, the
claimant has failed o communicate his statement of
claim without showing sufficient cause for such
failure, the tribunal shall issue an order for the
termination of the proceedings, If, within the time
limit fixed by the tribunal, the respondent has failed to
communicate his statement of defence without
showing sufficient cause for such failure, the tribunal
shall, after allowing for the particular constrains
applying to the respondent, order that the proceedings
continue and may make an award oven if a defence has
by then not been submitted.

If onc of the parties, duly notified under these rules,
fails to appecar at a hearing, without showing sufficient
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29.3.

30.2.

31,1290

causc for such failure, the tribunal may procewd with
the arbitration.

If one of the parries, duly invieed to produce
documentary cvidence, fails to do so within the
established time limit, without showing sufficient
cause for such failure, the tribunal may make the
award on the evidence before it, taking duc account of
the faiturc and the bearing it has on the casc.

Article 30

Closurc of hearings

. The tribunal may inquire of the parties if they have

any further cvidence to offer or witnesses to be heard
or submissions to make and, if there are none, it inay
declare the hearing closed.

The tribunal may, if it considers it necessary owing to
cxceptional circumstances, decide, on its own motion
or upon application of 4 party, to reapen the hearings
at any time before the award i made,

Articie 31

Waiver of rules

A party who refrains from promptly raising an objcction to
any noneampliance with the provisions of or requirements
under these rules shall be deemed to have waived his righe o
aliject.

32,

32.2.

IV. — THE AWARD

Article 32
Pecisian

When there are three arbitrators, an award or other
decision of the tribunal shall be made by a majority of
the arbitrators. However, if there is no majority, the
presiding arbitrator shall have a casting vote, but shall
give reasons for exercising that vote.

In the case of questions of procedure, when there is no
majority or when the tribunal so authorizes, the
presiding arbitrator may decide on his own, subject to
review, if any, by the tribunal,
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33.1.

331.2.

333,

33.4.

33.6.

33.7.

34.1.

34.2,

Article 33
Titlnc, scope, form and effect of the award

The arbitration award shall be made as sooo as
possible after the hearing or receipr of evidence of the
material which the parties wish o put before the
tribunal.

In addition to making a final award, the tribunal shatl
be entitled to make interim, interlocutory, or partial
awards.

The award shall be made in writing and shall be final
and binding on the parties. The parties shall earry one
the award without delay, Each ACP Stare or Member
Stare shall recopnive as binding every award made
pursiint o these rules and shall ensore thac it s
enforced i irs terricory, asif it were a final juclpment
ol one of its own courts or rribunals.

The rribunal shall stare the reasans upon which the
award is hased, unless the partics have agreed that no
reasons are w be given,

- An award shall be signed and duly cenified by the

arbitrators and it shall contain the date on which and
the place where the award was made. Where there are
three arbitrators and one of them fails o sign, the
award shall scate the reason for the absence of the
signarurc,

The award may be made public only with the consent
of bath partics.

Copies of the award signed and certificd by the
arbitrators shall be communicated to the parties by the
cribunal.

Article 34
Enforcement of the award

In order 10 abtain the recognition and enforcement of
the award in the werritory of a signatary Stare of the
Convention, the party concerned must present a
certified copy of the award to the authority which tha
State has designated for the purpose. The order for
cnforcement shall be appended 1o the presented copy
without any verification other than that of the
authencicity of the copy.

Each signarory State shail, within 180 days from the
enrry inco force of these rules, inforim the Prsident of
the Council af Ministers of the authority which ic has
designared for chis purpase and shall keep him
mformed of any changes. The PMresident of the Couneil

343,

35

(]

35.3.

36.1.

of Ministers will transmit such information to the
Secretary General of the ACP General Secretariar and
ter the President of the Commission without delay,

The enforcement of the award shall be regulated by
the law rclating to the enforcement of judgments
which is in force in the Stare in whose tereitory the
enforcement s to be carried our,

Article 35

Sertlement or other grounds for termination

. [t, before the award is made, the parties sgrec on a

sertlement of the dispute by orher means, the tribunal
shall either issue an order for the termination of the
proceedings oz, if requested by both parties and
accepted by the ribunal, record the settlement in the
form of an award on the agreed terms. The tribunal is
not abliged to give reasons for such an award.

. If, before the award is made, the continuation of the

procecdings becomes unnecessary or impossible for
any reason other than sertlement under Arricle 35.1,
the tribunal shall inform the parties that unless any
objection is received within 30 days, it will issue an
order terminating the proceedings, Should either
party absject wirhin the said 30 days, the tribunal shall
not issue such an order uniil it has heard the partics
and determined that there arc no justifiable grounds
for objection.

Copies of the order for termination of the proceedings
ot of the award on the agreed terms, signed by the
arbitrators, shall be communicated by the tribunal to
the parties. Where an award on the agreed terms is
made, the provisions of Arricles 33.3 and 33.5to 33.7
shall apply.

Article 36

Interpretarion of the award

Within 60 days after the receipt of the award, either
party, with notice ta the other party, may request that
the tribunal give an interpreration of the award.
Where a new issue is discavered after the time limic
pravided has expired, the 60 duys shall run from the
date the new issue is discovered, provided that the
maximum time limit for a reqoest based on the
discovery of a new issue shall not exceed 120 days
from the date of the award.
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36.2,

37.1.

37.2.

38.1.

38.2.

38.3.

39.1.

39.2.

The interpretation shall be given in writing as soon as
possible after the receipt of the request. The
interpretation shall from part of the award and the
provisions of Article 33,2 to 33.6 shall apply.

Article 37
Correction of the award

Within 60 days after the receipt of the award, either
party, with notice to the other party, may request the
tribunal to correct in the award any errors in
cotmnputation, any ¢lercal or typographical errors, oc
any errors of a similar pature, The tribunal may
withinn 30 days after the communication of the award
make such corrections on its own initiative.

Such correcuions shall be m wrinng, and the
pravisions of Article 33,2 to 33.6 shall apply.

Article 38
Additional award

Within 60 days after the receipt of the award, either
party, with noticc to the other party, may request the
tribunal 1o make an additional award as to claims
presented in the proceedings but einitted from the
awards.

If the tribunal considers the request for an additional
award to be justified and considers that the omission
can be rectified without any further hearings or
evideace, it shall complete its award within 60 days
after the receipt of the request,

When the additional award is made, the provisions of
Article 33.2 to 33.6 shall apply.

Article 39
Fees

The fees of the tribunal shall be reasonable in amount,
taking into account the complexity of the subject
marger, the time spent by the arbitracors and any other
relevane citcumstances of the case.

if an appointing authority has been agreed upon by the
parties or designated by these rules, and if that
authority hay issued a schedule of fees for arbitrators
in intcrnational cases which it administers, the
tribunal in fixing its fees shall take that schedule of fees
into account to the extenc that it considers appropriacc
in the circumstances of the casc.

343,

39.4,

40,1,

40.2.

40.3.

If such appointing authority has not issued a schedule
of fees for arbitrators ininternational cases, any party
fixing 1ts costs request the appoiming awhority 1o
furnish a statcment sciting forth the basis for
estublishing fees which is cusiomarily followed in
intcrnational cases in which the authority appoints
arbitrators. Uf the appointing authority consents to
pravide such a scatement, the tribunal in fixing its fees
shall take such information into account 1o the extent
that it considers appropriate in the circumstances of
the case,

In the cascs referred to in Articles 39.2 and 39.3,
when a party so requests and the appointing authority
consents to draw up a proposal for fees, the tribunal
shall Tix s fees only after consnlation with the
appuointing authority which miay make any comment i
deems appropriate o the tribunal concerning the
fl.‘.(.‘.'.‘r.

Article 40

Costs

The tribunal shall fix the costs of arbitration in its
award. The reem ‘easts’ includes onty:

(a) the fees of the tribunal to be stated separately as

to each arbitrator and to be fixed by the tribunal
itself in accordance with Article 39;

(b) the rravel and other expenses incurred by the
arbitrators;

(c) the costs of expert advice and of other assistance
required by the tribunal;

(d) the teavel and other expenses of witnesses to the
extent such expenses are approved by the
tribunal;

(c) the costs for legal representation and assistance of
the successful pary if such costs were claimed
during the proceedings, and only to the cxtent
that the tribunal determines chat the amount of
such cosrs is reasonable;

(f) any fees and expenses of the appointing
authority.

Except as provided in Article 40.3, the costs of
arbitration shall in principlc bc borne by the
unsuccessful party, HMowever, the tribunal may
apportion each of such costs between the partics if it
determines that apportionment s reasonable, taking
into account the circumstances of the case.

With respeet to the costs of legal representation and
assigtance referred to in Article 40.1 (), the tribunal,
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taking into account the circumstances of the case, 41.2, During the course of the arbitration proceedings, the
shall be free¢ to determine which party shall bear such tribunal may request supplementary deposits from the
¢asts or may apportion such coses berween the parties parties for valid reasons.

if it determines that apportionment is reasonable.

Y
—_
b

If an appointing authority has been agreed upon by the
parties or designated by these rules, and when a party
of the proceedings or makes an award on the agreed 50 requests and the appointing ::illthDri[y consears o
terms, it shall fix the costs of arbitration referred to in perform the function, the tribunal shall fix che
Article 4.1 in the texr of that arder of award., amounts of any deposits or supplementary deposits
anly after consuhation with the appointing authority
which may make commenis to the tribunal which it

40.4. When the tribunal issues an order for the termination

405, No additional fees may be charged by a tribunal for deems appropriate concerning the amount of such
INCEIPIEtation or correction or completion of its deposits and supplementary deposits.
award under Articles 36 o 38,
41.4. If the requircd deposits are not paid in ful] withia 30
days after receipt of the request, the tribunal shall
- inform the parties in order that ane or other of them
may make the required paymene. If such payment is
Article 41 not macle, the tribunal may nevertheless decide ro
continue with, or order the suspension or termination
of, the proceedings,
Depasit of costs
41.5. After the award has been made, the tribunal shall
1. The tribunal, on its establishment, may request exch render an account to the parties of the depaosits

party to deposit an equal amount as an advance for the teceived and return any uncxpended balance to the
costs referred to in Arricle 40.1 {a), (b) and (c). parties, :







