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GUIDELINES 
ON CONTRACTUAL PROCEDURES TO BE USED IN CASES OF CRISIS AND EMERGENCY AND POST EMERGENCY SITUATIONS
1.
Introduction
In fragile situations of instability and emergency in a given country or region
, the European Commission ("Commission") and their implementing partners require flexibility to ensure a rapid and efficient implementation of EU aid
. 
The EU General Budget and the European Development Fund (“EDF”) legal framework allow the Commission to take different measures in response to such situations, termed generally in these Guidelines "crisis situations". 
The present Guidelines set out:

· An overview of the different measures that may be taken in response to a crisis situation both at programming and implementing level;

· The basic principles and procedures concerning the use of flexible procedures at implementation level.

These Guidelines do not apply to humanitarian aid managed by DG ECHO.

2.
Legal framework: definitions and principles.
Crisis can be generally defined as a threat to democracy, the rule of law, human rights and fundamental freedoms of natural or man-made disasters
.    
Article 168(2) of the Implementing Rules ("IR") of the EU General Budget Financial Regulation ("FR") defines "crisis situation" as situations posing a threat to law and order, the security and safety of individuals, threatening to escalate into armed conflict or to destabilise the country, and which could seriously harm: i) the safeguarding of the common values, fundamental interests, independence and integrity of the European Union; ii) the security of the European Union, peace-keeping and international security, promotion of international cooperation or development and strengthening of democracy, the rule of law, respect for human rights and fundamental freedoms.  A similar definition is included in the Instrument for Stability
. 
In the Cotonou Agreement
 crisis situations are defined as those posing a threat to law and order or the security and safety of individuals threatening to escalate into armed conflict or to destabilise the country.  Crisis can also result from natural disasters, man made crises such as wars and other conflicts or extraordinary circumstances having comparable effects related inter alia to climate change, environmental degradation, access to energy and natural resources or extreme poverty.  Cotonou Agreement highlights that situations of crisis encompass long-term structural instability or fragility.
The legal definitions of crisis situations focus on the effects of the situations described in those provisions and do not limit their duration or establish an open-ended list of causes leading to the above-mentioned threats or difficulties. A country or region may suffer from long-term structural instability (or fragility), leading to such threats and difficulties, before such country or region is able to reach a level of stability allowing the implementation of "normal" structural development aid.
In light of the principle of ownership, the beneficiary country, where appropriate in light of the specific factual and political circumstances, should be consulted before issuing the declaration of crisis or adopting the measures indicated in Section 3 below.
3.
How to react in response to a crisis situation?

The Commission has at its disposal different tools in order to react in response to a crisis situation.
As highlighted in point 2 here above, crisis can be the result of a wide range of causes therefore, the specific tools and measures to be taken will depend on the factual elements which will justify the existence of the conditions giving grounds for a declaration of crisis in a given country. Generally these tools can be divided into two main groups: programming and implementation.  In each group the Commission may take a wide range of measures. 
3.1
At implementation level

At the contractual level, the crisis situation may also require flexible procedures to ensure the swift implementation of actions in difficult circumstances which would not allow a normal tendering procedure. Equally, in light of the circumstances, on-going calls for tenders or proposals may be cancelled and existing agreements and contracts may need to be modified, suspended or terminated. Finally, there is the possibility that, for decentralised actions, the Commission need to take over the role of Contracting Authority where the beneficiary country cannot guarantee such role.

3.1.1 Use of flexible procedures
Where a country is in a crisis situation, quicker implementation is required.  Therefore, the use of flexible procedures is a possibility given to the Contracting Authority.  In essence, these mechanisms allow the application of quicker and simple procedures, mainly negotiated procedures for procurement contracts and direct award for grant contracts.  In addition, other exceptions to some principles governing grants also apply.

The use of flexible procedures requires a prior decision declaring that the affected country is in crisis (see Section 4 of these Guidelines)
 save for exceptional assistance measures and interim response programmes financed under IfS
. 
In the context of the present Guidelines, the use of flexible procedures will apply to all cases falling under the definition of article 168(2) IR and/or Article 72, 72a and 73 of the Cotonou Agreement or Article 6 IfS regardless the duration of the causes or effects deriving from the threats and difficulties covered by these provisions. It will mutatis mutandis also cover the aforementioned cases of long-term structural instability
.
In cases where no crisis situation has been declared, it would still be possible to make use of flexible procedures on a case-by-case basis. In such cases, it is recalled that the possibility exists for the concerned authorising officer to use negotiated procedures or direct award of a grant in cases of urgency, as defined by the relevant provisions of the IR (see sections 3.2.3.1, 4.2.41, 5.2.4.1 and 6.3.2 of the PRAG)
 
The use of flexible procedures will be described in detail in Section 5 of these Guidelines.
3.1.2 Modification of existing agreements/contracts
A) Financing, Delegation and Contribution Agreements
A change in the circumstances linked to the crisis situation may lead to a modification of the existing Financing Agreement.  This modification may in its turn also require a prior modification of the AAP/financing decision.  Please refer to Section 5.4.5 of the DEVCO Companion.  
Delegation and contribution agreements may also be modified, which may in their turn require a prior modification of the financing decision and/or financing agreement.

B) Procurement and grant contracts

Procurement and grant contracts may also require modification in light of the new circumstances during their execution period.  For details concerning the general principles and the limits to amendments, refer to Section 6.14 of the DEVCO Companion and Sections 2.10, 3.5, 4.6, 5.7 and 6.7 of PRAG.  
Where the scope of modifications exceeds the aforementioned limits, the Contracting Authority may then consider terminating the contract and, if contracting deadlines allow (D+ 3 or N+ 1), to conclude new contracts, in order to respond to the new circumstances in a more appropriate way.  However, in this case a prior modification of the financing decision and/or financing agreement may also be required.
3.1.3 Suspension and/or termination of agreements/contracts
A) Financing Agreements

The Financing Agreement may be suspended where the Beneficiary country breaches an obligation relating to respect for human rights, democratic principles and the rule of law and in cases of force majeure as defined in the Financing Agreement.  As a precautionary measure, payments can also be suspended.  The suspension notification from one party to the other shall indicate the consequences on ongoing contracts and programme estimates or contracts and programme estimates to be signed.  In particular, the suspension of the Financing Agreement may lead to the suspension of each contract and agreement covered by that Financing Agreement.  However, in order to suspend these contracts and agreements the contractual provisions in each one must be observed (see below).

If the issues that led to the suspension have not been resolved within the required period , the Financing Agreement may be terminated with a two-month notice
.
If the Financing Agreement implementation is resumed, the Financing Agreement may be modified in order to extend the operational implementation/closure phase of the Financing Agreement, in particular, by adding a period equivalent to the length of suspension, without prejudice to any other modification that may be necessary to adapt the Financing Agreement to the new conditions.  
In case of force majeure, during the period the Financing Agreement is suspended, the D+3 rule is also suspended
, and it re-starts once the Financing Agreement implementation is resumed..  In such cases, where a Delegation Agreement under indirect centralised management has been signed, the Delegatee body shall be informed about this suspension (and resumption) since it is also obliged to comply with the D+3 rule. 
B) Contribution Agreements/Delegation Agreements/Grant contracts

If the crisis situation makes that it is too difficult of dangerous to continue, the parties can suspend the total or partial implementation of the action, without prejudice to the possibility to terminate the contract
.  Crisis situation may be considered as force majeure when it prevents any of the parties to fulfil their contractual obligations.  Costs incurred during that period would not be eligible, since they do not meet the eligibility criteria set out in Article 14, although the Contracting Authority could agree to reimburse unavoidable costs.
C) Procurement contracts

Equally, in case of procurement contracts a crisis situation may be considered as force majeure
.  In case of occurrence of force majeure circumstances, which may affect the performance of the contractual obligations, any party may notify the other about this, giving details of the nature, probable duration and likely effect of the circumstances.  Unless otherwise directed by the Project Manager/Supervisor in writing, the contractor shall continue to perform its obligations under the contract as far as it is reasonably practicable and shall seek all reasonable alternative means for performance of its obligations which are not prevented by the force majeure event.  Those alternative measures shall only be put into effect if so directed by the Project Manager/Supervisor.  
If the circumstances of force majeure persist for a period of 180 days, either party may inform the other about its intention to terminate the contract.  If at the expiry of a period of 30 days the situation persists, the contract shall be terminated.
3.1.4 Cancellation of on-going calls

If a country is declared in crisis and where calls for tenders and/or calls for proposals are on-going (for example when the procurement notice/guidelines have been published but the deadline for submission of the offers/proposals has not yet passed or when the offers/proposals have been received by the Contracting Authority but the contract has not yet been signed), the Contracting Authority may decide to consider, in light of the specific circumstances, whether it is more appropriate to abandon the process and cancel the corresponding procedure. 

In such cases, as foreseen in the relevant sections of the PRAG, if the Contracting Authority is a Beneficiary Country and the procedure is in decentralised management ex-ante, the prior approval of the European Commission (the Head of Delegation or relevant authorising officer by sub-delegation) is required before such procedure be cancelled.
A) Calls for tenders

The Contracting Authority may, before the contract is signed, abandon the procurement and cancel the procurement procedure without the candidates or tenderers being entitled to claim any compensation. If the procedure is divided into lots, a single lot may be cancelled. Cancellation may occur where exceptional circumstances or force majeure render normal performance of the contract impossible.  

If a procurement procedure is cancelled, all tenderers must be notified in writing and as soon as possible of the reasons for the cancellation, and a cancellation notice must be published as well.  For additional information, please consult Section 2.4.13 of PRAG.

B) Calls for proposals
Like with calls for tender, the Contracting Authority may decide to cancel the call for proposals procedure at any stage, if exceptional circumstances or force majeure render the normal conduct of the planned actions impossible.  In the event of cancellation of a call for proposals, applicants must be notified of the cancellation by the Contracting Authority but will not be entitled to compensation.  In cases where the applicant has already been informed that the full proposal has been provisionally selected for award of a contract and that the Contracting Authority has decided to award a grant, the applicant is explicitly reminded that these letters do not give rise to the said grant, and that the right is only definitively acquired until both parties have signed the grant contract
.  For further information please consult Section 6.4.9 of PRAG.  

3.1.5 Decision to (temporarily) replace the Contracting Authority
Where the situation in a given country or region prevents the Contracting Authority of the beneficiary country (referred to as National Authorising Officer under EDF) from carrying out its duty to manage decentralised actions or programmes, which may be the case in some cases of crisis or post-crisis, the Commission may, after having established all necessary contacts with the beneficiary country to remedy the situation, decide to replace the Contracting Authority in its duties. 
If such decision is taken, some or all of the Contracting Authority's implementing tasks would be taken over by the Commission on behalf and for the account of the beneficiary country
.  The models of the Financing Agreements already foresee this possibility
. 

In case of actions financed by Budget, this is done by re-centralising the action.  This implies a change in the management mode, which needs to be done by a change in the AAP/financing decision, however, this change is considered as non-substantial (see Section 3.2.1 here below). 

On the other hand, in case of EDF funded actions, there are two options: (i) re-centralisation (done in the same manner as for Budget); or (ii) the Commission replaces the National Authorising Officer but decentralised management is maintained.  In the second case, that decision is either taken by the College or by the Council (i.e. when adopting appropriate measures on the basis of Article 96 Cotonou). 
Once the circumstances justifying the managing of funds by the Commission do no longer exist, the Commission may transfer back this duty to the relevant Contracting Authority
.
Recent example of appropriate measures consisting in the European Commission assuming the functions of the NAO.
Following the "coup d'état" on 23 December 2008 in the Republic of Guinea (hereafter referred to as Guinea) , which constituted a serious violation of the essential elements of the Cotonou Agreement referred to in Article 9, the European Union opened consultations in application of Article 96. Although the undertakings made by Guinea were considered broadly encouraging, the European Union was concerned with the lack of progress in implementing the transition roadmap and therefore decided to adopt appropriate measures under Article 96(2)(c) (see Council Decision of 27 July 2009 - 2009/618/EC). One of the measures reserved the rights for the European Commission to take over the duties of the EDF National Authorising Officer (NAO), in full or in part, on its own account. By a later Decision, the Commission did so. 

The Commission therefore started acting on behalf of the NAO within the framework defined the Council Decision. A monitoring mission was carried out in Guinea on 3-4 March 2011. One of the findings of this mission emphasised a gradual return to constitutional order in the country (manifested by the inauguration of a democratically elected President in the presence of a civilian government, as well as credible and meaningful steps to improve financial governance). It concluded in a report submitted to the Council that sufficient evidence was gathered to allow the return of the functions to the National Authorising Officer of the Republic of Guinea, once he had been appointed in accordance with the provisions of Article 35 of Annex IV of the Cotonou Agreement.  

In application of a general principle of law and since the previous decision did not foresee itself a specific procedure, the Commission prepared a new Decision following the same procedure used earlier to take over the NAO functions.

3.2
At programming level (including financing decisions/Annual Action Programmes)
In certain cases, where justified by the specific change of circumstances linked to the situations of crisis, it may be necessary to adopt new actions/initiatives or modify the existing ones, which would require the consultation of committees and the adoption of decision by the College of Commissioners.

3.2.1
Adoption of new measures
A) Special programmes: Short – term component of the Instrument for Stability and Emergency and Post-emergency assistance under EDF.

For situations of crisis or emerging crisis, the Instrument for Stability includes a short - term component
 which enables the Commission to provide strategic support in relation to potential or real crisis situations and kick-start assistance that will then be followed up with long-term support under other instruments.  It can be used in response to situations of crisis or emerging crisis, initial post-crisis political stabilization, and early recovery from natural disasters, complementing or spear heading support under the mainstream external instruments.  The short – term component is managed by FPI.  By their very nature, the Instrument for Stability crisis response programmes cannot be programmed in advance.  They are developed in response to situations of crisis or emerging crisis, when support cannot be provided rapidly enough under other EU financial instruments, taking account of horizontal and geographical objectives and strategic priorities of the EU.  Approval procedures are designed to ensure rapid adoption of crisis response programmes up to EUR 20 million
. 

The Cotonou Agreement
 provides in Article 72 and following for emergency and post-emergency assistance to be provided in situations of crisis.  Emergency assistance shall aim to save and preserve life and to prevent and relieve human suffering wherever the needs arise.  Post-emergency assistance shall aim at rehabilitation and linking the short-term relief with longer term development programmes.  The emergency and post-emergency assistance shall be maintained for as long as necessary to deal with the needs resulting from these situations for the victims, thereby linking relief, rehabilitation and development.  This emergency and post-emergency assistance shall be financed by EDF where such assistance cannot be financed from the EU Budget
.  The prior approval of the concerned Commissioner for using Articles 72 to 73 as legal basis for a new programme of emergency/post-emergency assistance will be sought before the correspondent draft financing decision is submitted to the College
.  

Recent example of actions financed under the IfS short – term component or under Art 72-73 Cotonou 
EU assistance in support of the trial and related treatment of piracy suspects (Kenya)

Combating piracy along some of the world’s major shipping lanes off the Horn of Africa is a high priority for regional countries as well as the wider international community. Apart from the impact on the overall security situation, the disruption of trade caused by the piracy crisis is damaging the already fragile economies of many developing countries in the region.

The EU is actively engaged in the fight against piracy through the conduct of the CSDP naval operation EU-NAVFOR Atalanta, which aims to contribute to the protection of UN World Food Programme (WFP) urgent humanitarian deliveries to Somalia as well as to the protection of other vulnerable sea vessels and the deterrence, prevention and repression of acts of piracy and armed robbery off the Somali coast. In March 2009, the EU concluded an agreement with Kenya to allow piracy suspects detained by the Atalanta naval operation to be transferred to Kenya for trial.

The Kenyan authorities asked the EU for practical assistance to support the country’s efforts to ensure the trials and related treatment of transferred piracy suspects. Aware of the resource and other constraints faced by the Kenyan authorities, and conscious of the critical contribution which their engagement makes to the overall international efforts to combat piracy, the EU agreed to provide assistance.

IfS crisis response package supports the prosecution, police, judicial and prison services, particularly focusing on various capacity and logistical shortfalls associated with the trial and detention of piracy suspects. 

B) Special measures
All instruments provide the possibility to adopt special measures outside the scope of the programming documents
 in the event of unforeseen and, as the case may be, duly justified needs or circumstances, such as a crisis situations
. 

Services preparing special measures may benefit from an accelerated procedure (i.e. oQSG screening is not required, fast-track ISC, and written procedures for the Examination Committee and the College).  Special measures are adopted by the College.  Depending on the amount of the special measure, either the relevant Committee is previously consulted, or prior consultation is replaced with an ex post information.  Amounts and deadlines for information are different depending on the instrument
.

According to the above provisions, the special measures shall specify the objectives pursued, the areas of activity, the expected results, the management procedures and the total amount of financing. They shall contain a description of the operations to be financed, an indication of the amounts allocated for each operation and the indicative timetable for their implementation. 

C) Ad hoc decisions
In principle, all foreseen activities for the implementation of the relevant multi-annual programming documents should form part of the Annual Action Programme.  Most instruments
 provide as an exception that the implementation of these programming documents is carried out on the basis of ad hoc decisions, for example, when the Annual Action Programme has not yet been adopted.  Ad hoc decisions are adopted following the same procedure as for Annual Action Programmes.

Recent example of special measures/ ad hoc measures
Capacity Building Programme for Iraq 2010 
Considering the particular situation in Iraq, the Commission had not yet adopted a Country Strategy Paper or a Multi-Annual Indicative Programme. Therefore, the Commission had to take recourse to the Special Measure provision of Article 23 of the DCI Regulation.
D) Annual Action Programmes/financing decisions

New Annual Action Programmes/financing decisions can be adopted based on the existing strategy papers and indicative programmes.  Should an action be adopted for a country/region in crisis, some flexibilities in the way the action fiche is drafted can be considered, if duly justified (for instance, describe the possibility to choose between two management modes depending on the evolution of the situation in the country/region in question).  See Section 3.2.2 below for information on how to speed up the process of adoption.

Recent example of AAP/financing decision with two possible management modes

Infrastructure Facility 2010

After years of conflict and economic stagnation, public infrastructure networks and systems in country X do not offer full coverage.  They are poor in quality and often unaffordable for the most vulnerable groups of the population.  They are also inadequate to ensure the necessary infrastructures required for building public and private services within the process of X State building.  Substantial investment in public infrastructure is required as highlighted in the country Reform and Development Plan.  

Given the prevailing political and security situation, flexibility is a key element of success which has high impact and relevant for the implementation of the State building plan.  For one of the components, the construction of a waste-water Treatment Plan, the action fiche included two possible management modes: indirect centralised management or joint management.  The action plan already identified a potential delegatee for each management mode, and each of them had been subject to the pillar review.  

The final decision was to be taken with other donors.  This was due to the fact that there were two potential projects for which donor support was sought by the Beneficiary country.  The decision of which one to support would be made, not only on the basis of the needs expressed by the Beneficiary Country, but also on the operational feasibility of each option.
3.2.2 Review of existing strategy papers, indicative programme and annual action programmes/financing decisions
A) Strategy Papers and indicative programmes
All instruments provide for the possibility of in addition of adopting special measures, to review the existing programming whenever it is appropriate
, under EDF it is even specified that the occurrence of sudden and unforeseeable serious humanitarian, economic and social difficulties of an exceptional nature resulting from natural disasters, man made crisis such as wars and other conflicts, post-conflict situations, threats to democracy, the rule of law, human rights or fundamental freedoms or extraordinary circumstances within a country or within a region that have comparable effects may be considered as cases justifying the conducting of an ad hoc review.  Any revision of the existing programming shall be taken following the same procedure as their initial adoption.  Exceptionally, DCI and ENPI provide for an emergency procedure in the event of crises or threats to democracy, the rule of law, human rights and fundamental freedoms, or of natural or man-made disasters
.

B) Annual Action Programme/Financing Decisions
Existing Annual Action Programmes/Financing Decisions may also be subject to modifications.  Substantial changes to the AAP/financing decision require following the same procedure as for their initial adoption (i.e. prior consultation to the relevant Committee and decision taken at the level of the College).  On the other hand, non substantial changes can be adopted by the authorising officer concerned in accordance with the principles of sound financial management.  In particular, cumulated changes of the allocations to the specific actions not exceeding 20% of the maximum contribution of the European Union or extensions of the implementation period not exceeding 20% of the initial duration of the implementation period are not considered to be substantial, provided that they do not significantly affect the nature and objectives of the AAP/financing decision.  

Moreover, certain changes as regards management modes, are not considered substantial, provided that the change implies a reduction of the delegation of budget/financial implementation tasks (i.e. re-centralisation of a decentralised action)
.  However, the Committee shall be informed of any such amendment after its adoption.

How to speed up the process for adopting Annual Action Programmes / Financing Decisions or introducing substantial changes?

Introducing substantial changes into an existing AAP/financing decision requires following the same procedure for its initial adoption.  There are different tools to speed up the process:

•
Tips for drafting AAPs/Financing Decisions 

- Not to overburden the action fiches with details that would more appropriate be placed in the TAPs – do not forget that the AAPs are decisions binding the Commission's services-.

- Describe general objectives.

- Do not mix up results with activities or type of contracts to be used (services/grants).

- Implementation: use the templates as they are and follow the instructions.

- Indicate that the budget is indicative and include a heading for "unforeseen" costs; preference for activity oriented budget and not by type of contract.

•
Check whether you can speed up oQSG. 
•
Check if you can speed up the inter-service consultation: Fast-track inter-service consultation or an inter-service consultation with a shorter time limit.

The fast-track inter-service consultation
 requires the agreement of the Secretary General who requires 48 hours notice to provide a decision on granting a fast-track ISC.  In cases of urgency this method foresees a meeting of the interested DGs which replaces the formal consultation in the form of the inter-service consultation via CIS- Net.  The documents must be circulated at least 48 hours before the meeting so that the departments most concerned can be represented or send their comments in writing via CIS-Net. The departments confirm or decline their participation in the fast-track meeting via CIS-Net
.  In the case of an inter-service consultation with a shorter time limit it is up to the lead department proactively to contact the DGs consulted and to ask them to reply within the shorter deadline
.

•
How to speed up the Comitology procedure?: Shorter deadlines for consultation of Member States
The Chair of the Committee may fix a short deadline to reflect the urgency of the matter.
  This usually involves a written procedure and the documents are sent via Circa to the Member States for consultation with usually five working days to respond.  
Please note that under the new Comitology rules
 there is no more automatic 30-day period for the European Parliament's "right of scrutiny"
.
•
How to speed up the adoption of the Decision by the College?: Expedited or urgent written procedure, or with short deadline
The College may adopt the Decision by written procedure. In this case the Secretary General sets the deadline, which may not be less than 5 working days from the date documents were distributed. With the prior agreement of the President this may be reduced to not less than 3 working days (expedited written procedure) or less than three working days (urgent written procedure)
. The rules on the use of the written procedure, as with the fast-track ISC, explicitly exclude urgency caused by administrative delays.
3.3
Other possible appropriate measures

As already mentioned in Section 2 here above, crises may arise following failure to observe the principles of democracy, rule of law, respect for human rights and fundamental freedoms. In addition to the above mentioned measures at implementation and programming level, the EU could also take other appropriate measures in respect of any assistance granted to the partner country, including full or partial suspension of assistance.  This possibility is provided in ENPI, DCI and Cotonou Agreement.

According to ENPI and DCI
, the Commission could propose the Council to take appropriate measures, including partial or full suspension of EU assistance.  The Commission may make such a proposal when the country fails to observe the principles of liberty, democracy, respect for human rights and fundamental freedoms and the rule of law.  ENPI further specifies that in such a case, EU assistance shall be primarily used to support non-State actors for measures aimed at promoting human rights and fundamental freedoms and supporting democratisation process in the country.
Suspension is also considered but as a last resort measure in Cotonou Agreement
 in case of non-respect of human rights, democratic principles and the rule of law.  Cotonou Agreement details a procedure of consultations to be followed before any decision is taken by the Council
.

Recent example of appropriate measures taken by the Council

Council Decision on the conclusion of consultations with the Republic of Fiji Islands under Article 96 of Cotonou Agreement and Article 37 DCI.

A military takeover took place in December 2006, which was then condemned by the Council.  Since this act was considered as a violation of the essential principles enshrined in the Cotonou Agreement, consultations began in April 2007.  During these consultations the Interim Government agreed with a number of key commitments to remedy the problems identified by the EU and to implement them.  However, the lack of progress on process and substance of these commitments, led the Council to conclude consultations in October 2007.

A first decision on appropriate measures was taken in October 2007 for two-year duration and a 6-month review clause (Council Decision of 1 October 2007, OJ L 260, 5 October 2007, p. 15).  However, since then regressive developments took place.  For this reason, the initial decision has been subsequently extended several times for six-month periods: until 31 March 2010 (Council Decision of 24 September 2009, OJ L 262, 6 October 2009, p. 43); until 1 October 2010 (Council Decision of 29 March 2010, OJ L 89, 9 April 2010, p. 7); until 31 March 2011 (Council Decision of 27 September 2010, OJ L 260, 2 October 2010, p. 10); until 31 September 2011 (Council Decision of 31 March 2010, OJ L 93, 7 April 2011, p. 2).  

The Council decided, among other measures
, to continue: (i) humanitarian aid and direct support to civil society; (ii) cooperation activities under way under 8th and 9th EDF; (iii) cooperation activities that would help the return to democracy and improve governance.  

As regards the 10th EDF, the finalisation, signing at technical level and implementation of the Country Strategy Paper and National Indicative Programme with an indicative financial envelope, as well as the possible allocation of an incentive tranche of up to 25% of this sum has been made subject to respect of the commitments made regard to human rights and the rule of law.  

4.
How is a decision declaring a crisis situation adopted?
Before applying flexible procedures, the existence of a crisis situation in a country or region must be duly declared. This Section will describe who the relevant authority is entitled to take such decision and the procedure to be followed
. 
4.1. Relevant authority

The relevant authority to declare a crisis situation is the authorising officer by delegation
, who will issue a decision in this regard on the basis of appropriate consultations which the relevant services and the responsible Commissioner
. 
4.2. Procedure and nature and content of the decision 
The request to the authorising officer by delegation to declare the existence of a crisis situation will be in written form. It may originate from: In the case of DG Development and Cooperation - EuropeAid and DG Enlargement, the authorising officer by delegation is the Director General.
· the services of the Commission;

· the country affected by the crisis situation (usually the representative of the national Contracting Authority –also named National Authorising Officer under EDF), an international organisation or a local or international non State organisation, which may address a request to the Commission.

In practice, the request is usually addressed through the Head of Delegation of the concerned country. In such cases, the Head of Delegation should endeavour, where appropriate, to consult the Contracting Authority /National Authorising Officer.  The Head of Delegation shall then submit a note to the competent geographical Director in EuropeAid or Enlargement, containing all the necessary factual elements explaining the situation in the given country or region and justifying the existence of the conditions provided for in article 168(2) IR.  The note will also define the exact scope of the request (e.g. duration and geographic coverage and the programmes affected by the decision, difficulties/impossibilities for the Contracting Authority of the beneficiary country to carry out its duties). The geographic Director may decide to consult other Directors (e.g. thematic Directors) and then decide to transmit the request to the authorising officer by delegation.
In the event that the request is addressed through the geographic Director or directly to the authorising officer by delegation, they may decide to transmit the request to the Head of Delegation (or to the geographic Director in case the request is directly received by the authorising officer by delegation) to prepare the file in accordance with the previous paragraph.

The decision of the authorising officer by delegation must: 

•
declare the existence of a crisis situation in a given country or region, in light of article 168(2) IR or Article 72 of Cotonou Agreement;
•
define its exact geographic scope, namely countr(ies) and/or, if the situation only concerns only a part of a country, region(s) within that country covered by the decision;
•
establish the duration of this situation (usually 1 year), with the possibility to request further revisions/extensions following the same procedure when the deadline for the application of such procedures approaches its end;
The decision of the authorising officer by delegation may also: 

•
limit the scope of the decision to a specified number of actions or programmes within the country or region in question;

•
contain instructions with regards to the rules of origin and nationality, eligibility of taxes and other derogations (see Section 5.3.3) or the need for the Commission to take over the tasks of the Contracting Authority (see Section 3.1.5)
. 

A model of decision to be adopted by the authorising officer by delegation is attached as Annex A to the present Guidelines.
The authorising officer by delegation may decide, in light of the politically sensitive nature of a case, to raise this question to the College. 

Likewise, the authorising officer by delegation shall consult the relevant Commission's services dealing with external relations concerned by the decision . He/she may decide to consult or inform other Commission's services (e.g. line DGs).  EEAS and any other EU institution may be informed, as well as, where appropriate. any other relevant EU partner present in the country or region (i.e. International Organisations, other donors…).
4.3. Impact of the decision

A decision declaring crisis paves the way for the use of flexible procedures which may have an impact on both procurement and grant award procedures to be launched and on on-going contracts.

First of all, as regards procurement and grant award procedures to be launched: as explained in Sections 5.1 and 5.3 below, the decision declaring a crisis situation allows to depart from the rules applicable to competitive tender or grant-award procedures established in EU rules as reflected in PRAG and other rules applicable to grants (i.e. annual programming, retroactivity and co-financing).  Therefore, in cases of delegated cooperation where EU procedures are used (decentralised management, indirect centralised management), once the decision declaring a crisis situation has been adopted, the Contracting Authority or Delegatee body will be duly informed by the Head of Delegation (or relevant authorising officer by sub-delegation) of the adoption and scope of the mentioned decision through an exchange of letters, which would complement the relevant(s) Agreements.  A template of this letter complementing the Financing Agreement/Delegation Agreement used by EuropeAid is attached to the present Guidelines as Attachment B.
Secondly as regards on-going contracts, as already explained in Sections 3.1.2 and 3.1.3 above the declaration of crisis may also impact the on-going contracts and agreements, with measures ranging from modification, to suspension or even termination.  However, the conditions provided for in each of these contracts and agreements will have to be observed.

In addition, grant beneficiaries may use the negotiated procedures on the basis of the decision adopted by the Director General. Pursuant to point 7(a) of Annex IV to the grant contract, the Commission's service or the Contracting Authority in case of decentralised management in charge of the contract will inform the grant beneficiary when this decision has been adopted and when it comes to an end.  The grant beneficiary will also be informed about a certain number of obligations to be respected (such as the confidentiality nature of that information, general principles applicable in case of flexible procedures…).  Grant beneficiaries may also benefit from derogations described in Section 5.3 below.  A template of this letter to be addressed to grant beneficiaries is attached to the present Guidelines as Attachment C.  

Except for the consequences described above, on-going contracts do not benefit from any further flexibility, and any modification thereof should be made according to the conditions provided for in each of these contracts.
4.4 Renewal
If the crisis situation persists beyond the duration of the initial decision, a renewal of such decision can be requested. The request for renewal of the initial decision and the consequent adoption of the renewal decision would follow the procedure described in Section 4.2 above by analogy.

It is important to request the renewal of the decision sufficiently in advance so as to ensure that the decisional process is completed before the expiration of the initial decision.
5.
How are flexible procedures applied?
Flexible procedures mostly refer to the possibility to depart from the rules applicable to competitive tender or grant-award procedures established in EU rules as reflected in PRAG. It may also include the possibility to apply a number of derogations to other rules established in PRAG or in the DEVCO Companion (rules of origin and nationality, proof of non-reimbursement of taxes, etc), in the terms explained below.
5.1 Exceptions to the application of competitive tender or grant-award procedures
5.1.1. Main principles and main actors
Once a decision declaring a crisis situation has been made, the Contracting Authority has the legal coverage to directly award grants, service, supplies and works contracts falling under the geographic and temporal scope of such decision.  The basis for using direct award in crisis situation is article 168(1) IR for grant contracts, and articles 242(1) second paragraph, 244(2) and 246(1) second paragraph IR
 for procurement contracts. 
However, the relevant authority (i.e. in most cases, the Head of Delegation, see below) must consider where appropriate and practicable, and having in mind the specificities of the case, the possibility to "increase" the level of competition beyond that applicable to direct award/negotiating procedures.  The degree of flexibility of the procedures and the corresponding level of competition to be applied should be adapted to the specific context of each project and the circumstances, in the country or region covered by the decision.
For instance, although the Contracting Authority is entitled to apply a direct award/negotiated procedure following a declaration of crisis, the relevant authority may decide to:
- invite more than one candidate to the negotiated procedure or direct award.  For example, in case of grants, a restricted call for proposals is published, after evaluation of the concept notes received, a negotiation process is started with the different applicants;

- apply competitive negotiated procedures also above the thresholds (as provided for in points 3.4.2, 4.5 and 5.6 of the PRAG or with additional, duly justified flexibilities, etc);
- apply normal open or restricted procedures (as provided for in the PRAG or with additional, duly justified flexibilities, such as shortest deadlines, limitation of the number of tenderers, etc).
The general principles of the financial rules, which call for (i) transparency, and equal treatment in the award of contracts and (ii) economy, efficiency and effectiveness in the use of community funds (sound management), should be respected wherever possible.
A) Decentralised management or contracts managed by the Delegations in centralised management
The Head of Delegation is the relevant authority in these cases. He/she is in charge of authorising, monitoring and ensuring that the procedures applied in centralised and decentralised management under a crisis situation. It is important that the relevant Sections of the EU Delegation (Operational and Contractual) be involved as soon as possible so they can provide support to the Head of Delegation on the procedural choices to be made. 
· In decentralised management, the Head of Delegation will have to evaluate and authorise the degree of flexibility on the basis of the justifications presented by the Contracting Authority, with the assistance of the relevant services of the Delegation. 
· For centralised contracts managed by the Delegation, the Head of Delegation should evaluate the degree of flexibility required and authorise the chosen procedure based on the elements submitted presented by the relevant services of the Delegation in charge of the project. 
In no event may the Head of Delegation sub delegate this responsibility relating to the choice of the procedure within his/her services. The Head of Delegation, in applying/authorising each of the flexible procedures set out in this Guidelines, does not require the ex-ante approval of headquarters for the use of each of the flexible procedures envisaged once the crisis situation has been declared. The decision of the Head of Delegation is encoded in the CRIS Derogation module as a prior approval (see Section 6). Nevertheless he/she has to comply with the applicable reporting system (see section 6).  In the absence of the Head of Delegation, this decision may only be taken by the concerned Director.
B) Contracts directly managed by Headquarters in centralised management
The role of the Head of Delegation mentioned above will be ensured by the Head of the Centralised Operations Unit in charge of the contract in coordination with the Head of the corresponding Finance and Contracts Unit.
C) Contracts managed by the Delegatee body under indirect centralised management when EU rules apply
The main principles reflected in Section 5.1.1 apply where the Delegatee body applies EU rules for procurement and/or grant award procedures.  However, the Delegatee body will not have to seek (ex ante or ex post) approval from the Commission (Headquarters or Delegations) since it remains under the responsibility of such Delegatee body.  

D) Secondary procurement (or re-granting) awarded by the grant beneficiary
As already mentioned, in case of procurement contracts to be concluded by the grant beneficiary, Annex IV of the Grant Contract authorises the use of negotiated procedures in case of countries/regions are declared in crisis.  However, the main principles reflected in Section 5.1.1 apply where the Delegatee body applies EU rules for procurement and/or grant award procedures.  The principles mentioned in Section 1 of Annex IV of the Grant Contract on transparency and fair competition should be respected wherever possible. However, the grant beneficiary will not have to seek (ex ante or ex post) approval from the Contracting Authority (be it the Commission, the Beneficiary country or a Delegatee body if EU procedures are applied), since it remains under the responsibility of such grant beneficiary.  
5.1.2. Indicators and other factors
The degree of flexibility of the procedures and the corresponding level of competition to be applied should be adapted to the specific context of each project and the circumstances in the country or region covered by the decision.
Indicators/factual elements which may be considered by the relevant authority (Head of Delegation)
Situation of the country

- Material difficulties to organise competitive negotiated procedures or call for tenders/proposals (access to information, insecurity, resources remaining in the EU Delegation for security reasons, lack of infrastructures, etc);

- Transitional approach in delivering aid with limited choice or single implementing partners agreed by most of EU Member State present in the country/region and other major donors;
Situation of the tender/project/contract
- Rapidity necessary to execute the project/contract - urgency.
- Security/political/confidentiality reasons related to the contract or to the theme/area where the contract will be executed.
- Limited number of potential tenderers/applicants active in the country/region in light of the crisis.
It is reminded that, once the decision declaring a situation of crisis has been adopted, the application of negotiated procedures or direct-grant award to contracts falling under the scope of that decision is already justified from the legal viewpoint. It is therefore not necessary to justify (again) that these contracts comply with the cases and conditions for negotiated procedures/direct grant-award provided for in PRAG (and in arts 168(1) and 242, 244 and 246 IR), such as the existence of a previous unsuccessful tender, urgency, monopoly, etc. The only additional assessment required is that the specific circumstances of the country or of the project, such as the factual elements mentioned above, do not allow an increased level of competition.
5.1.3. Practical application of negotiated procedures/direct grant-award
If the negotiated procedure or direct grant-award is considered to be the most appropriate procedure in light of the factual elements, the Contracting Authority may enter freely into such discussions with one or more candidates (through formal submission of offers, use of email or organisation of meetings where the principle of equality of treatment and non discrimination should be respected) and award the contract to the chosen tenderer/applicant.
As it is the case for any other case of negotiated procedures and direct-grant award (regardless of the legal basis), the Contracting Authority must prepare a negotiation report justifying the manner in which the negotiations were conducted and the basis for the contract award decision. The negotiation report must be included in the contract dossier (see model of negotiation report in the General Annexes of PRAG). At least two persons from the side of the Contracting Authority should be involved in the negotiations/evaluation ("negotiation team"). It may also be decided, where appropriate, that an Evaluation Committee would lead the negotiations/evaluation.
The Contracting Authority must follow the usual steps to be undertaken in these procedures (such as notifying the tender/applicant the acceptance of its offer/submission, contract preparation and signature and, where applicable, publicising the award of the contract) (see section 2.9 of the PRAG – for grants see also section 6.4.10 of the PRAG). 

Each of the following steps needs the prior approval of the Head of Delegation, namely:
· approval of the members of the negotiation team (or where applicable, of the Evaluation Committee).  In decentralised management, as a general rule the Commission appoints an observer to follow all or part of the proceedings of the negotiation team (or where applicable, of the Evaluation Committee).  In case of evaluations carried out by EU Delegations, the beneficiary country may also participate as appropriate (either in the negotiation team or in the Evaluation Committee);
· entity/list of entities invited to negotiate, including the criteria used to select it/them (if more than one, selection of documents used for such negotiations).  None of these entities can fall in one of the exclusion cases;
· award decision (including the approval/endorsement of the negotiation report and the notification of award to the successful tenderer/applicant); and 

· signature/endorsement of the contract.

Nevertheless, these steps may be combined, reducing the number of approvals from four to two, depending on the circumstances.  
The flexible procedure must be launched (i.e. publication of notices/guidelines or, where there is no invitation, the invitation of tenderers/applicants) within the period of validity of the decision declaring the crisis situation. If the decision expires after publication or invitation, the procedure can be followed through to signature whether or not the crisis declaration expires before signature of the contract.
The above provisions on award of contracts by negotiated procedure are also applied to contracts awarded under programme estimates.
5.2. Other flexibilities applicable to grant contracts
Considering the flexible procedures and the need for rapid and effective implementation requirements, it is possible to apply a number of exceptions to some basic rules for grants:
· Annual Programming: All grants are subject to an annual programme which should be published at the start of the year
..  This obligation is not applicable in cases of a crisis situation.
· Retroactivity: As a rule, grants only cover costs incurred after the date on which the grant contract is signed. A grant may be awarded for an action which has already begun only where the applicant can demonstrate the need to start the action before the contract is signed. In such cases, expenditure incurred prior to the deadline or, in the case of direct award, the date of submission of the grant application, and if applicable the date of signature of the relevant financing agreement, will not be eligible for financing. Notwithstanding this, in cases of crisis situation, expenditure incurred by a beneficiary before the date of submission of the application may be eligible for EU financing
. It is reminded that in no event may a grant be awarded retroactively for actions already completed. 
· Co-financing: Grants may not finance the entire cost of the action. Nevertheless, by way of exception provided for in articles 169 FR, 87 FR 9th EDF and 109 FR 10th EDF, the financing of an action in full may be authorised, if the Contracting Authority is in a position to show that financing in full is essential in order to carry out the operation in question and substantiates its award decision accordingly.  Moreover, article 253 IR states that the financing of an action in full may be authorised, save where prohibited by the basic act, in the cases of crisis situation. 

5.3. Possibility to apply derogations
5.3.1. Rules of nationality and origin
Rules of nationality and origin are established by each Basic Act.  All Basic Acts allow making derogations on the basis of the unavailability of products and services for reasons of extreme urgency or if the eligibility rules would make the realisation of a project, a programme or an action impossible or exceedingly difficult
.  
Derogations to the applicable rules on nationality and origin will be subject to the principles and instructions on derogations put in place by the concerned Directorate General
, unless the decision declaring the situation of crisis provides otherwise (e.g. the decision could specify that all derogations relating to the rules of nationality and origin may be granted by the Head of Delegation).
Grant beneficiaries are informed whether they need to seek prior approval from the Contracting Authority every time or whether they are allowed during the validity period of the decision to derogate to these rules without seeking prior approval.

5.3. 2. Proof of non recovery of taxes
Indirect taxes can be eligible if two cumulative conditions are met: (i) the applicable instrument and Financing Agreement do not exclude their financing; and (ii) the grant beneficiary can show that it cannot reclaim them.  For additional information on treatment of taxes under EU financed contracts please refer to Section 7.5.4 of the DEVCO Companion as well as to PRAG
.

If the two above conditions are met, taxes can be included in the budget of the action as direct cost.  
On the other hand, where the applicable instrument and Financing Agreement exclude their financing, but the grant beneficiary can show that it cannot reclaim them, a new approach was introduced which permits to recognise the payment by the grant beneficiary of ineligible taxes as co-financing when it cannot reclaim them.
If a country is declared in crisis and during the validity period of that declaration, the grant beneficiary will not have to submit the proof of non recovery in the two cases mentioned before.  Notwithstanding, the grant beneficiary shall certify that these taxes will ultimately not be recovered from the local tax authorities.

Two situations must be distinguished:

(i) The country is in crisis at the time the call for proposal was launched: the grant applicant is informed about this fact when it is invited to submit a full proposal
.  This information is taken into account by the applicant for preparing the budget of the action or calculating its share of co-financing.  In case of renewal of the decision declaring the country in crisis, the grant beneficiary shall be informed thereof.
(ii) The country is declared in crisis after the grant contract has been signed.  The grant beneficiary shall be informed about this declaration (and about its extension) using the letter in Attachment C.  However, any modification of the grant contract must be done within the limits of Article 9 of the General Conditions of the grant contract
.  
5.3.3. Other derogations
Any other derogation to the applicable rules will be subject to the principles and instructions on derogations put in place by the concerned Directorate General
.
6. Monitoring and reporting
The declaration of a crisis situation (or emergency or post-emergency), as well as the use of flexible procedures, is subject to the general reporting obligations. The key information on the decisions taken should be available for the reporting and monitoring exercise, in particular the circumstances on which the decision is based (cf. indicators mentioned in Section 5.1).
In the case of EuropeAid, , such report is made since January 2011 on the basis of the information contained in the CRIS Derogation module, through the External Assistance Management Report (EAMR) for EU Delegations for decentralised and devolved contracts and the Sub-Delegated Authorising Officer Report (SDAO) for contracts directly managed by Headquarters
.

It is important that the information encoded is as complete as possible and describe the circumstances of the decisions adopted. For that purpose, the request for prior approval and the related decision, as well as the negotiation report, should be attached to CRIS when the prior approval is encoded.
� 	Please note that any reference to "country" in these Guidelines should be construed as also referring to "region".


�	See Communication from the Commission to the Council, the European Parliament, The European Economic and Social Committee and the Committee of the Regions,  "Towards an EU response to situations of fragility – engaging in difficult environments for sustainable development, stability and peace - " (25 October 2007, COM (2007)643 final). 


� 	Article 7.6 ENPI, 19.5 DCI.


� 	Article 3 IfS: "a situation posing a threat to democracy, law and order, the protection of human rights and fundamental freedoms, or the security and safety of individuals, or a situation threatening to escalate into armed conflict or severely to destabilise the third country or countries.  


� 	Article 72.


�	Please note that such a decision may not be necessary for actions which have been adopted by the Commission (College) on the basis of emergency and post-emergency assistance defined in Articles 72 and following of the Cotonou Agreement.  According to Article 73 assistance operations should be administered and implemented under procedures permitting operations that are rapid, flexible and effective.  The present Guidelines also apply mutatis mutandis to i) emergency aid under article 30 of the Council Decision of 27.11.2001 on the association of overseas countries and territories with the EC (2001/822/EEC). References to articles 72 and 73 in the Guidelines should be read as including emergency aid under article 30 of the Overseas Association Decision; ii) emergency assistance under articles 254 to 257 and 300 of the Lomé IVbis Agreement.  Note that EDF actions and programmes to which article 19c of Annex IV of the Cotonou Agreement does not apply are governed by the procurement procedures provided by General Regulations approved by Decisions No 3/190 (for the 7th and 8th EDF) and 2/2002 (for 9th EDF) of the ACP-EC Council of Ministers. In such cases, where an emergency/post emergency assistance is declared, the flexible procedures to be used are those mentioned in articles 7(9) 7th and 8th EDF General Regulations or 3(6) 9th EDF General Regulations and not those of the FR and the IR.


� 	Article 6 IfS.


�	See footnote n. � NOTEREF _Ref293067538 \h � \* MERGEFORMAT �2�. 


�	The use of negotiated procedures are provided for in articles 244, 246 and 248 IR and 10.1.2, 14.1.2, 14.2.2 and 19.1.2 and 19.2.2 EDF General Regulations and direct award of grants is based on article 168(1) IR.


� 	Articles 23 and 24 General Conditions of 2011 model for Financing Agreement (EDF and Budget).


� 	This suspension affects in the same manner to the deadlines indicated in Article 24.2 of the General Conditions of 2011 model for Financing Agreement (EDF and Budget).


� 	Article 11 General Conditions of Delegation, Contribution and Administration agreements and grant contracts.


� 	Force majeure is defined in the procurement models of general conditions (Article 35 Service, Article 38 Supply and 66 works) as acts of God, strikes, lock-outs or other industrial disturbances, acts of the public enemy, wars whether declared or not, blockades, insurrection, riots, epidemics, landslides, earthquakes, storms, lightning, floods, washouts, civil disturbances, explosions and any other similar unforeseeable events, beyond the control of either party and which by the exercise of due diligence neither party is able to overcome. 


� 	See PRAG Annexes e9_b_letter _step_2 and e9_c_letter_step3.


�	Article 4(5) of Annex IV of the Cotonou Agreement specifically foresee this possibility, stating that , in such cases, the Commission will manage the funds allocated to the beneficiary country in question and use them for special support measures ranging from peace building policies, conflict management and resolution, post-conflict support, including institution-building, economic and social development activities.


�	Cf. current Article 22.6 of the General Conditions of 2011 model for Financing Agreement (EDF and Budget).  See also article 19(2) of the General Conditions of the 2007 model of the EDF Financing Agreement and art 20(2) in the General Conditions for Financing Agreements for the 10th EDF).


� 	Where the Contracting Authority powers are reverted back by the Commission, and there is a change from centralised to decentralised management, this requires a formal modification of the AAP/financing decision, that needs to be adopted by the College.  This change in management mode from centralised to decentralised is considered as substantial. 


� 	Exceptional assistance measures and interim response programmes adopted under Article 6 IfS.


� 	Additional information on the Crisis Response Programmes can be found in the Commission's annual reports on the Instrument for Stability (these can be found at: http://www.eeas.europa.eu/ifs/docs/index_en.htm).


� 	Emergency aid/assistance is also provided under Article 30 of Council Decision of 27 November 2001 on the association of the overseas countries and territories with the European Community, and under Articles 254 to 257 and 300 of the Lome IV bis Agreement.


� 	Emergency and post-emergency programmes may be adopted as special measures pursuant to Article 8 of 10th EDF Implementing Regulation.  If required, they could also fall under the exceptional cases provided for in the second paragraph of article 7(1) of 10th EDF Implementing Regulation (ad hoc decisions).


� 	It is reminded that in general terms no Inter-service Consultation on AAPs can be launched before green light has been given by the Commissioner.  Such green light is given by the cabinet in writing (Ares(2011)179278, 17 February 2011).


� 	In case of EDF, 10th EDF Implementing Regulation establishes that special measures may be taken after completion of an ad hoc review of programming in cases referred to in Article 5(4).


� 	The situations in which special measures may be adopted vary from instrument to instrument:


	- ENPI and EIDHR: "in the event of unforeseen and duly justified needs or circumstances" (Articles 13 and 7 respectively).  Under ENPI these may also taken "to ease the transition from emergency aid to long-term development activities, including activities intended to ensure that the public is better prepared to deal with recurring crisis" (Article 13).  


	- DCI: "in the event of unforeseen and duly justified needs or circumstances related to natural disasters, civil strife or crisis and which cannot be funded under Regulation (EC) 1717/2006 or Regulation (EC) 1257/96" or " to ease the transition from emergency aid to long-term development activities, including those to better prepare people to deal with recurring crisis" (Article 23).


	- IfS: "in the event of unforeseen needs or circumstances" (Article 9).


	- NSCI: "in the event of unforeseen and urgent needs or circumstances" (Article 6).


� Under DCI and ENPI, the European Parliament and Member States shall be informed in one month after adoption in case of special measures not exceeding EUR 10 000 000.  Under EDF, the EDF Committee shall be informed where the value does not exceed EUR 10 000 000 within one month, although each Member State may at any moment request to include on the agenda of the Committee an exchange of views on these operations, which may lead to recommendations which the Commission shall take into account.  Under EIDHR the threshold is established at EUR 3 000 000 and deadline for information to Member States and European Parliament is 10 working days.  Under IfS the threshold is 5 000 000, and deadline for informing the Committee is one month.  Under NSCI the threshold is also 5 000 000 and deadline for informing the Council and Committee is one month.  


� 	Articles 22.1 DCI; 12.1 ENPI; 6.4 EIDHR; 7.1 10th EDF Implementing Regulation.


� 	Article 7 ENPI; Articles 19 and 20 DCI; Article 5 EIDHR; Article 7 IfS; Article 4 NSCI; Article 5(4) 10th EDF Implementing Regulation. 


� 	Article 7.6 ENPI and Article 19.5 DCI.


� 	For additional information please refer to Section 5.3.5 of the DEVCO Companion to the financial and contractual procedures applicable to external actions financed from the general budget of the European Union.


� 	Annex to the Commission Decision C(2010) 1200 of 24 February 2010 amending its Rules of Procedure: Rules giving effect to the Rules of Procedure, Article 23.5.


� � HYPERLINK "http://www.cc.cec/home/dgserv/sg/cis/doc/cis_procedural_guide_en.pdf" ��http://www.cc.cec/home/dgserv/sg/cis/doc/cis_procedural_guide_en.pdf� Guide to Inter-Service Consultation 2010, Paragraph 4.1


� 	Guide to Inter-Service Consultation 2010, Paragraph 2.1.1


� 	Council Decision EC (1999)468 of 28 June 1999 laying down the procedures for the exercise of implementing powers conferred on the Commission


� 	Regulation (EU) Nº 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down the rules and general principles concerning mechanisms for control by Member States of the Commission's exercise of implementing powers (OJ L55, 28.2.2011, p. 13).


� 	The European Parliament and Council must react if they believe the Commission's proposal implies it exceeds its implementing powers and can intervene at any time; in practical terms, the two institutions exercise a certain control power after a draft measure has been submitted to the Committee


� 	Annex to the Commission Decision C(2010) 1200 of 24 February 2010 amending its Rules of Procedure: Rules giving effect to the Rules of Procedure, Article 12.4.


� 	Article 28 ENPI, 37 DCI.


� 	Article 96.


� 	Article 3 of Internal Agreement between the Representatives of the Governments of the Member States, meeting within the Council, on measures to be taken and procedures to be followed for implementation of the ACP-EC Partnership Agreement (OJ L 317, 15.12.2000, p. 376).  


� 	For an overview of the appropriate measures, please consult the Annex to each of the Council Decisions. 


� 	Note that no such declaration is required for EDF programmes adopted by the Commission on the basis of Articles 72 to 73 of the Cotonou Agreement or Article 6 IfS, since such programmes, by their own nature, already allow the use of flexible procedures.


�	See articles 242, 244 and 246 IR. In practice, the relevant authorising officer by delegation: Director General of the Directorate-General for Development and Cooperation – EuropeAid and the Director General of DG Enlargement (in the case of countries covered by the Instrument of Pre-Accession).


�	EDF actions and programmes to which article 19c is not applicable are governed by EDF General Regulations. The EDF General Regulations do not specify the authority declaring the use of flexible procedures laid down in their articles 7(9) or 3(6) in case of emergency/post emergency assistance. In such cases, the decision of the Director General may also authorise mutatis mutandis the use of the flexible procedures in order to ensure the harmonised intervention of EU external assistance in the areas where such a situation has been declared.  In this section reference to crisis situations under Article 168 IR should be understood to include also need for emergency/post-emergency assistance under Articles 72 and following of the Cotonou Agreement for EDF actions and programmes to which Article 19c of Annex IV does not apply. 


�	A template of the decision to be used by Directorate-General for Development and Cooperation – EuropeAid is hereto enclosed as Attachment A. 


�	In addition to the direct award of procurement and grant contracts, for EDF projects governed by financing agreements applying the EDF General Regulations, Article 3(6) also foresees the application of other procedures under emergency assistance: i) performance of contracts by direct labour; ii) implementation through specialised agencies, iii) direct implementation by the Commission


�	Pursuant to articles 110 FR, 84(1) of the Financial Regulations of the 9th EDF and 106 of the Financial Regulations of the 10th.


�	Cf. articles 112 FR, 86(1) Financial Regulations of the 9th EDF and 108 of the Financial Regulations of the 10th EDF.  In such cases, expenditure incurred by a beneficiary before the date of submission of the application shall be eligible for Community financing solely where the expenditure relates to the constitution of stocks by the applicant for use in connection with the action for which the grant is awarded and/or by way of exception and for properly substantiated reasons, the Special Conditions of the grant contract explicitly provide for this by setting an eligibility date earlier than the date for submission of the application.


� 	Articles 21.7 ENPI; 31.8 DCI; 14.11 EIDHR; 17.9 IfS; 14.7 NSCI; 22 Cotonou Agreement. 


�	For the case of contracts and agreements under the competence of the EuropeAid, see Section 6.8 of the DEVCO Companion.


� 	Please note that this new approach to treatment of taxes only applies to calls for proposals launched after the entry into force of PRAG 2010.  A set of Frequently Asked Questions on this new approach can be found in: http://www.cc.cec/dgintranet/europeaid/contracts_finances/faq/documents/faqs_on_the_new_co_en.pdf


� 	See Annex J to the Guidelines of the Call for Proposals. 


� 	In particular in those cases where the grant beneficiary had not considered taxes when calculating the budget of the action or its share of co-financing, because of the impossibility to comply with the proof obligation,


�	For the case of contracts and agreements under the competence of the EuropeAid, see Section 6.8 of the DEVCO Companion.


� 	For further information in the case of EuropeAid, check Section 6.8 of the DEVCO Companion. See also cases 20b), 26b0, 27b) and 28b) the list of prior approval attached to it.
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